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and the IRS 


Your case? 
You know youd find it in USCA 


Meet Walter's wife. Charming. Attractive. Also Walter's 
business partner. Orso he said. The IRS didn’t agree. They 
said she didn’t contribute any valuable services . . . or 
oe any capital. But she was irrevocably given a partnership 
Wee. interest. If you needed a case to answer Walter’s question, 
you wouldn't find it in Title 26. . . UNLESS you looked 
in USCA, Specifically Title 26, § 701. You see, USCA gives 
you all the law, including all court constructions of the statute. 
That means if there are cases in point from your jurisdiction 
you know you have them. That's why so many successful law- 
yers you know have always relied on USCA. Join them. Get 
details from West Publishing Company, St. Paul, Minn. 55102. 


Annotations 
are as much 
a part of the 
law as the 
law itself... 


CONVENTION TIME IS HERE! 

Or is it just around the corner? Yes, 
the 1974-1975 administrative Bar year 
will conclude at an exciting annual 
convention June 18-21, 1975, at the 
beautiful Boca Raton Hotel and Club, 
Boca Raton. You and your spouse will 
not want to miss a super convention 
program winding up a successful Bar 
year under the dynamic leadership of 
President James A. Urban. 

We mean it when we say you and 
your spouse. One of the major programs 
to be offered is designed expressly for 
both the lawyer and his spouse. Both 
will benefit from it. We are talking 
about the “high performance leader- 
ship course” which will be offered by 
the nationally recognized expert in the 
field of “healthy human behavior,” 
James W. Newman, president of the J. 
W. Newman Corporation of Los 
Angeles, California. If you or your 
spouse are at all discouraged with your 
own personal attitudes, self-image or 
enthusiasm, you will welcome with 
open arms Jim Newman and his re- 
freshing comments on what he calls 
“high performance characteristics” in- 
cluding self-esteem, responsibility, op- 
timism, goal orientation, imagination, 
awareness, creativity, communication, 
growth orientation, positive response 
to pressure, and now-ness. 


This specialized program, the first of 
its kind for any Florida Bar convention, 
is offered to the lawyers of Florida 
without charge so that they can better 
understand their clients, law partners, 
associates and business associates with 
whom they come in contact daily. New 
ideas will be offered to you on how to 
analyze your working habits, improve 
your basic skills, become more com- 
municative, and in four words, estab- 
lish “personal and professional effec- 
tiveness.” 

The Convention Committee under 
the chairmanship of Ray Royce has 
scheduled the Newman presentation in 
two sessions, one starting Thursday af- 
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ternoon, June 19, and another follow- 
ing the next morning, Friday, June 20. 
Don’t leave your spouse at home for 
this convention; he or she will never 
forgive you! 


COMMITTEE AND SECTION 
MEETINGS 

The convention will also include an 
abundance of section and committee 
meetings. Among those that have re- 
quested space so far are the Local Gov- 
ernment Law Section, Lawyer Referral 
Committee, Probate and Guardianship 
Rules Committee, Continuing Legal 
Education Committee, Eminent Do- 
main Committee, Labor Relations Law, 
Admiralty Law and International Law 
Committees, Judicial Administration, 
Selection and Tenure Committee, Ex- 
ecutive Committee of the Circuit 
Judges Conference, and the Florida 
Association of Hospital Attorneys. 


Other groups which have scheduled 
functions so far include Judicial Poll 
Committee, Criminal Law Committee, 
Legal Services Steering Committee, 
Travel Programs Committee, Traffic 
Court Review Committee, Corpora- 
tion, Banking, and Business Law Sec- 
tion, Tax Section, Real Property Sec- 
tion, Board of Trustees of Lawyers’ 
Title Guaranty Fund, Board of Direc- 
tors of Lawyers’ Title Services, Inc., 
The Florida Bar Foundation, American 
College of Probate Counsel, Fellows of 
the American Bar Foundation, Florida 
Fellows, American College of Trial 
Lawyers, Florida Council of Bar As- 
sociation Presidents, Mercer Univer- 
sity Law Alumni, George Washington 
University Law Alumni and University 
of Florida Law Review Association. 


Additional functions are being 
scheduled by the Florida Association of 
Women Lawyers and several law 
schools, including Harvard, Univer- 
sity of Florida, Duke University, Uni- 
versity of Michigan, Florida State Uni- 
versity, Stetson University and Miami 
University. 
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A continuing legal education pro- 
gram will be offered throughout the 
day, Wednesday, June 18, on the new 
Probate Code. 


JUDGES WELCOMED 

Besides the James Newman high per- 
formance leadership course which all 
judges will find of extreme interest, ad- 
ditional activities are presented at the 
convention which should be attractive 
to members of our judiciary. Several 
judicial conference meetings will be 
held, and one of the highlights of the 
convention will be the judicial lunch- 
eon scheduled for Saturday, June 21, 
when one of the nation’s outstanding 
humorists, Dr. Robert J. Samp, will re- 
turn to our convention to entertain all 
attendees with his witty remarks. You 


may recall that Dr. Samp was a guest of 
the 1969 Bar convention held at the Dip- 
lomat Hotel and at that time regaled 
us with his talk on ““Hadacol, Honegar, 
H-Preparation, Hinkles, and Health.” 


RECREATION AND SOCIAL 
ACTIVITIES 

Few resort hotel sites in Florida have 
better recreational facilities than the 
Boca Raton Hotel and Club. Available 
are three 18-hole golf courses, swim- 
ming at the two fresh water pools at the 
hotel or at the Cabana Club on the 
mile-long ocean beach where there is 
also located a saltwater swimming pool. 
For those of you who enjoy skeet and 
trap shooting, this too is available. For 
you tennis enthusiasts, 20 tennis courts 
are available. For those of you who 
enjoy bicycling, this need will also be 
met. Deep sea fishing is right at hand 
for our ardent anglers. All of these 
facilities will be available to members 
of The Florida Bar whether they actu- 
ally stay at the Boca Raton Hotel or at 
the nearby Howard Johnson’s or Holi- 
day Inn. 

If you simply want to socialize and 


relax, these too will be met! A cocktail 
reception for all members of the Bar is 
scheduled for Thursday evening, the 
Young Lawyers Section annual 
dance and cocktail party will be held 
the following evening, and Saturday 
night at the annual dinner another top 
entertainment group will try to surpass 
the outstanding performance we all en- 
joyed from the “Smothers Brothers” 
last year at Disney World. 

ROOM RATES 


Times are hard and the Convention 
Committee recognizes this fact of life! 
Accordingly, the pocketbook of every 
member of The Florida Bar has been 
taken under consideration in securing 
rooms starting at $12 single and $15 
double at the Holiday Inn and moving 
upward. Both the Holiday Inn and 
Howard Johnson’s, a short distance 
from the Boca Raton Hotel, are attrac- 
tive facilities, one right on the beach 
and the other just a few blocks away 
from the ocean. 


REGISTER EARLY 

This month, on about April 15, you 
should be receiving in the mail your 
registration form and detailed informa- 
tion about the convention. So that your 
preferred hotel accommodation can be 
confirmed, we encourage you to regis- 
ter without delay. The Convention 
Committee has been working for more 
than a year to make this convention the 
best in the history of The Florida Bar 
for you and your family. 

I’d welcome the problem of accom- 
modating all 17,500 members of The 
Florida Bar who show up for the con- 
vention in Boca Raton in June! What a 
happy challenge! I look forward to see- 
ing each one of you at what they say is 
“the most complete meeting facility in 


the world!” 


MARSHALL R. CASSEDY 
Executive Director 
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Have 
accounted for 
ALL the heirs ? 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 


PLEASE WRITE for any heirship problem 
complimentary brochure without obligation. 
and genealogical chart. Please call collect. 


AU GENEALOGICAL SERVICE 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 

501 Seybold Building, Miami, Florida 33132, (305) 374-1246 

Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES BANKS 
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The Altshuler Chart 
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SEMINAR ON ADMIRALTY LAW 


The Florida Bar is cordially invited to attend a seminar on Admiralty Law sponsored by the 
Southeastern Admiralty Law Institute and the Institute of Continuing Legal Education in 
Georgia at the Hyatt Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, Georgia, on Friday, 
June 27, and Saturday, June 28, 1975. Lunch, program materials, and cocktail reception are 


included in registration fee. 


Please mail the registration form provided below and make your hotel reservation with the 
Hyatt Regency Atlanta, telephone 404 577-1234, or the hotel of your choice. 


PROGRAM 


Friday Morning, June 27, Session 


IMPACT OF THE OFFSHORE OIL INDUSTRY 
M. N. Grossel-Rossi 
Leach, Grossel-Rossi & Paysse 
New Orleans, Louisiana 


LIMITATION OF LIABILITY 
Stanley R. Wright 
Ulmer, Murchison, Ashby & Ball 
Jacksonville, Florida 


RECENT DEVELOPMENTS IN THE FOURTH AND FIFTH 


CIRCUITS 
James B. Kemp, Jr. 
Phelps, Dunbar, Marks, Claverie & Sims 
New Orleans, Louisiana 


MARINE INSURANCE, LIABILITY OF AGENTS AND 
BROKERS 

Jared Y. Gilmore, Jr. 

Faris, Ellis, Cutrone, Gilmore & Lautenschlaeger 

New Orleans, Louisiana 


Friday Afternoon, June 27, Session 


PRACTICAL COMMENTS ON ADMIRALTY APPELLATE 
PRACTICE 

Honorable Paul H. Roney 

U.S. Court of Appeals, Fifth Circuit 

St. Petersburg, Florida 


DISCOVERY TECHNIQUES 
A. Paul Cadenhead 
Nall, Miller & Cadenhead 
Atlanta, Georgia 


TOWERS LIABILITY 


Frank Emmett 
Terriberry, Carroll, Yancey & Farrell 
New Orleans, Louisiana 


Saturday Morning, June 28, Session 


CURRENT PLAINTIFF’S VIEW OF HANDLING CASES 
UNDER THE LONGSHOREMEN & HARBOR WORKERS ACT 
Roger A. Vaughan, Jr. 
Wagner, Cunningham, Vaughan, Hapner & May 
Tampa, Florida 


MARITIME LABOR LAW 
Thomas W. Gleason 
17 Battery Place, New York, New York 


PERSONAL INJURY CLAIMS ARISING FROM DREDGING 
OPERATIONS: ADMIRALTY OR COMPENSATION 
John M. Ryan 

Vandeventer, Black, Meredith & Martin 

Norfolk, Virginia 


REGISTRATION APPLICATION—ADMIRALTY LAW SEMINAR 


Please register me for the SEMINAR ON ADMIRALTY LAW to be held at the Hyatt Regency Atlanta, Atlanta, Georgia, on June 27-28, 


1975. 


0 | am a SEALI member. My check for $40 registration fee payable to ICLE IN GEORGIA is enclosed. 


O | am not a SEAL! member. My check for $50 registration fee payable to ICLE IN GEORGIA is enclosed. 


| plan to bring my spouse to the reception. 


NAME 


SOCIAL SECURITY NO. 


FIRM 


(Name) 


MAILING ADDRESS 


CITY STATE 


AGE CATEGORY: under 22 ( ); 22-35 ( ); 36-55 ( ); over 55 ( ) 


MAIL APPLICATION AND CHECK TO: 


James W. Curtis, Director 
Institute of Continuing Legal Education in Georgia 
University of Georgia School of Law 
Athens, Georgia 30602 — Telephone 404 542-2522 
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Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 
Catherine Setzer, Editorial Assistant 
Linda M. Phillips, Advertising Director 
Marsha Orr, Graphics 


Ed: torial Board 


Lewis Kapner, Chairman, West Palm Beach; 
Larry K. Meyer, Vice-Chairman, Clearwater; 
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Fresne, Miami; Leo L. Foster, Tallahassee; Irv- 
ing D. Gaines, Milwaukee; William H. Garland, 
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ence E. Kinsolving, Tampa; James F. McCollum, 
Sebring; Mannis Neumann, Margate; Louis 
Pleeter, Hollywood; Thomas R. Post, Miami; 
Jason G. Reynolds, Daytona Beach; David M. 
Rieth, Tampa; Gary W. Roberts, St. Petersburg; 
Leonard H. Rubin, Miami; Sheldon M. Sim- 
mons, Miami; John W. Swaun, Coral Gables; 
David A. Tegethoff, West Palm Beach; Stephen 
H. Whilden, Washington; Howard M. Zaritsky, 
Alexandria; Virginia Ann Church, Glen Ellyn, 
Ill.; Howard P. Ross, St. Petersburg; Robert 
Claude Scott, Palm Beach; George Waas, 
Tallahassee; Board Liaison: William L. Graddy, 
Fort Myers. 
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James A. Urban, Orlando 
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J. Rex Farrior, Jr., Tampa 
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Marshall R. Cassedy, Tallahassee 
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Gerald L. Brown, first circuit; Harry L. 
Michaels, second; John E. Norris, third; C. Har- 
ris Dittmar, fourth; James E. Cobb, fourth; 
Andrew G. Pattillo, Jr., fifth; William M. Mac- 


Kenzie, sixth; Alan C. Sundberg, sixth; William E. 


Sherman, seventh; James E. Clayton, eighth; 
Russell Troutman, ninth; Lee Jay Colling, ninth; 
J. Hardin Peterson, Jr., tenth; Leland E. Stansell, 
Jr., eleventh; Robert L. Floyd, eleventh; George 
W. Wright, Jr., eleventh; Edward J. Atkins, 
eleventh; Samuel S. Smith, eleventh; Talbot 
D’Alemberte, eleventh; William C. Grimes, 
twelfth; C. Lawrence Stagg, thirteenth; L. David 
Shear, thirteenth; William E. Harris, fourteenth; 
Raymond W. Royce, fifteenth; William A. Fos- 
ter, fifteenth; Ralph E. Cunningham, Jr., 
sixteenth; John S. Neely, Jr., seventeenth; 
Donald H. Norman, seventeenth; S. Lindsey 
Holland, Jr., eighteenth; Richard V. Neill, 
nineteenth; William L. Graddy, twentieth; 
James A. Urban, ex officio; J. Rex Farrior, Jr., ex 
officio; Richard H. Adams, Jr., ex officio, Presi- 
dent, Young Lawyers Section; Lamar Matthews, 
Jr., ex officio, President-elect, Young Lawyers 
Section. 
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Robert M. Ervin, John M. McCarty, Fletcher G. 
Rush, Burton Young, Robert L. Floyd, Earl B. 
Hadlow, Reginald L. Williams, Cody Fowler, 
Chesterfield H. Smith, Wm. Reece Smith, Jr., 
Preston L. Prevatt, Mattie Belle Davis, Richard 
E. Gerstein, Robert C. Ward, and Soia 
Mentschikoff. 
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600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA 32304 PHONE: (904) 222-5286 
MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 


ARTICLES 


180 International Law and the Florida Lawyer 
John C. Bierley says international law as a specialty should 
be seriously considered by Florida lawyers. 


The Lawyer's Ethical Response 
John W. Sheppard presents eight recommendations 
whereby lawyers may help restore public confidence in 


their profession. 


Instant Information as Legislative Aid 

Senate President Dempsey J. Barron says the Florida Legis- 
lature leads the nation in getting information on lawmaking 
to the legislature and to the public 


REPORTS 


169 Briefly Yours 


Executive Director Marshall °. Cassedy gives a preview of 
the 25th Annual Convention 


President's Page 


James A. Urban reports efforts to improve lawyer discipline 


in Florida 


Official Notice: 1975-76 Proposed Budget 


Letters to the Journal 


Official Notice: Proposed Amendments to 1974-75 Budget 


Calendar of Legal Events 


LAW NOTES 


201 Corporation Law 


209Labor Law Review 


205 Equal Justice Under Law 214 Environmental Law 


192 Tax Law Notes 


Subscriptions: $12 a year nonmembers; 
students, $6. Single copies: $1 
monthly; September directory issue 
$12; $6 extra copies to members. Pub- 
lished monthly by The Florida Bar, 600 
Apalachee Parkway, Tallahassee, Fl 
32304. Second Class postage paid at the 
Post Office at Tallahassee, Fla 32301. 
Views and conclusions expressed in ar- 
ticles herein are those of the authors 
and not necessarily those of the editor- 


220 Workmen's Compensation 


ial staff, officials or Board of Governors 
of The Florida Bar. Contributors are 
requested to submit two copies of all 
manuscripts. Closing date is the Ist of 
the month preceding date of issue. Ad- 
vertising rate card may be had upon 
request. Postmaster to send Form 3579 
to The Florida Bar, Tallahassee, 
Florida 32304. © 1975 The Florida Bar. 
News media freely granted permission 
to reprint. 
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Florida Bar 

insurance 

can ease the pain of 
major medical expenses. 


4 


< 


The Florida Bar Major Medical Expense Plan 

has three major advantages. It supplements your existing 

health insurance without duplicating benefits you already have. It lets 

you choose the deductible amount. And its benefits are geared to 
today’s high medical care costs. 


This specially-designed insurance is available to all members of The 
Florida Bar and their employees. Dependent protection is available too. 


THE FLORIDA BAR 
APPLICATION FOR GROUP MAJOR MEDICAL EXPENSE PROTECTION 


Full Name (Print) Date of Birth 


7 


Month Day Year 
Address 
Number and Street City State Zip Code 


| hereby apply to the AMERICAN HEALTH AND LIFE INSURANCE COMPANY for coverage for myself, and as head of the family for 
such members of my family, if any, as are listed below: 


CHECK PLAN DESIRED: $500 Deductible $1000 Deductible 
Dependents to be insured: Use other side where necessary. 
Spouse Child 
Name 
Date of birth 


If employee of Member, give employer's name 


| understand that the insurance for which application is made will supplement rather than duplicate other 
benefits covering the same loss. A Supplemental Application furnished by me shall be considered a Part of this Application. 


Date Signature 


Return to POE & ASSOCIATES, INC. — P.O. Box 1348 — Tampa, Florida 33601 
TO BE COMPLETED BY COMPANY 


Certificate Number State Code Review Date Effective Date Anniversary Date 


054 AHL 22570 


ao 
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This advertisement is for illustrative purposes only and is not a contract. 
Only the insurance policy can give the actual terms, coverage amounts, 
conditions and exclusions. 


How to apply for coverage 


1. Complete, date and sign the application. 


2. If you have any questions, call Poe and Associates, Inc., 
at 813-228-7361 collect. 


3. Mail the application to: 


Poe and Associates, Inc. 
Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 
Tampa, FL 33601 Poe &Associates, Inc. 
4. Send no money. We will bill you. 


Semi-Annual Premiums 


$500 Deductible Under 40 40-49 50-59 60 &over 
Member $27.00 $ 47.90 $ 97.80 $140.20 
Member & Spouse 65.00 100.60 187.90 269.00 
Member, Spouse & Children 86.70 124.30 211.50 283.10 
Member & Child 48.70 71.60 121.40 154.30 
$1,000 Deductible Under 40 40-49 50-59 60 &over 
Member $15.00 $ 30.00 $ 70.20 $106.20 
Member & Spouse 30.00 59.90 132.90 203.70 
Member, Spouse & Children 39.10 68.10 143.80 210.30 
Member & Child 24.10 39.10 81.10 112.80 


Premiums are based on age of entry and increase at attained age indicated. 
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OFFICIAL NOTICE 


1975-76 Proposed Budget 


Pursuant to Article IX of the Integration Rule, the Budget 
Committee of The Florida Bar met on January 29, 1975, to 
prepare a tentative budget for the 1975-76 fiscal year. 
Notice is hereby given that the following proposed 
budget, which was tentatively approved by the Board of 
Governors at Sarasota March 15, will be adopted at a 
meeting of the Board on June 19, 1975, unless written 
objections thereto are filed with the executive director on 


or before May 10. 
RECEIPTS 
Dues 
Journal and Directory 
Continuing Legal Education 
Convention 
Miscellaneous 
Real Property 
Tax 
Trial Lawyers 
Corporation, Banking 
General Practice 
Family Law 
Law Student 
Local Government 
Young Lawyers Convention 
Workmen's Compensation 
Designation Fees 

Total Income 


DISBURSEMENTS 
Administrative 
101 Salaries 
101.01 Payroll Tax 
102 Legislative 
109 Travel 
119 Auditing 
121 Insurance Benefits 
123 Employee Retirement 
133 Deferred Compensation 
135 Conference Fund 
137 Unemployment Comp. 
Fund 
153 Electronic Data Proc. 
155 Elec. Data Proc. 
Supplies 
157 Postage 
Total Administrative 
Sections 
151 Salaries 
159 Travel 
162 Real Property 
164 Tax 
166 Trial Lawyers 
168 Young Lawyers 
169 Young Lawyers Conv. 
170 Corp., Banking & 
Business Law 
172 General Practice 
174 Family Law 
176 Local Government 
197 Law Student 
Total Sections 


$1,256,475 
60,000 
760,050 
100,000 
134,010 
11,250 
7,500 
9,750 
4,875 
2,750 
2,250 
2,250 
4,000 
8,000 
4,500 
75,000 


$300,743 
36,141 
9,599 
12,000 
3,000 
40,880 
34,000 
5,000 
750 


3,000 
22,000 


2,950 
4,500 


$27,000 
3,500 
5,625 
3,750 
4,875 
3,000 
8,000 


2,438 
1,375 
1,125 
2,000 

750 


Internal Organization & Committees 


201 Salaries 

202 Dues to other 
organizations 

204 President's Expense 
Allowance 

205 President's Travel 
Allowance 


206 President-elect’s Expense 


Allowance 
207 President-elect’'s Travel 
Allowance 
209 Travel 
218 Rules of Procedure 
222 Annual Meeting 
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$15,000 
1,825 
4,800 
7,200 
2,400 
1,800 
3,600 


6,000 
100,000 


$2,442,660 


$474,563 


$63,438 


224 American Citizenship 
and Law Day 

226 Legal Ethics 

230 Judicial Nominating 
Commission 

232 Appellate Rules 

234 General Committee 
Expense 

236 General Committee 
Meeting 

244 Judicial Poll 


1,500 
10,000 


5,000 
494 


4,000 


1,500 
6,000 


Total Organizations & Committees 


Journal, Directory, and News 

301 Salaries 

307 Mailing 

309 Travel 

313 Journal, Directory, & 
News Printing 

325 Photography & Art 
Total Journal, News 

Ethics and Discipline 

401 Salaries 

409 Travel 

413 Cost of Proceedings 

431 South Florida Office 
Total Ethics 


Continuing Legal Education 
501 Salaries 
505 Supplies & Copying 
507 Postage 
509 Travel 
511 Telephone & Telegraph 
513 Book Development 
515 Cost of Presenting 
Courses 
517 Promotion 
510 Equip. & Maintenance 
Total CLE 
Unauthorized Practice of Law 
601 Salaries 
609 Travel 
615 Cost of Proceedings 
617 Investigators’ Office 
Expense 
Total UPL 
Public Affairs 
701 Salaries 
709 Travel 
713 Membership Services 
715 Lawyer Referral 
717 Public Promotion and 
Services 
719 Special Projects 
721 Group Travel 
Total Public Affairs 
Clients’ Security Fund 
800 Reserve Fund 
801 Operating Fund 
803 Administrative Exp. 
Total CSF 
Operational Expenses 
903 Office Equipment 
905 Office Supplies 
907 Postage & Express 
911 Telephone & Telegraph 
913 Stationery & Printing 
921 Property Liability Ins. 
933 Automotive Expense 
935 Building & Grounds 
937 Building Maint. Reserve 
939 Building Cont. Fund 
943 Equipment Purchase 
Reserve 
Total Operational 
Designation Expenses 
1000 Administrative 
Total Designation 


TOTAL DISBURSEMENTS 
to Budget Items 


$47,179 
16,000 
1,000 


138,000 
1,000 


$173,250 
11,200 
74,750 
22,000 


$228,600 
15,000 
21,270 
29,500 
9,000 
175,200 


92,850 
7,620 
11,986 


$48,996 
8,500 
24,000 


600 


$42,350 
3,500 
7,923 
11,069 


41,950 
16,926 
8,000 


$84,630 
75,330 
9,300 


$56,296 
35,000 
26,000 
30,165 
3,000 
5,600 
7,000 
25,000 
5,000 
2,000 


5,000 


$75,000 


$171,119 


$203,179 


$281,200 


$591,026 


$82,096 


$131,718 


$169,260 


$200,061 


$75,000 


$2,442,660 
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Improving Lawyer Discipline in Florida 


After three years of studying lawyer dis- 
cipline throughout the country, this com- 
mittee must report the existence of a scan- 
dalous situation that requires the im- 
mediate attention of the profession. With 
few exceptions, the prevailing attitude of 
lawyers toward disciplinary enforcement 
ranges from apathy to outright hostility. 
Disciplinary action is practically nonexis- 
tent in many jurisdictions; practices and 
procedures are antiquated; many discipli- 
nary agencies have little power to take ef- 
fective steps against malefactors. 

That conclusion was an- 
nounced in June 1970 by the 
American Bar Association Special 
Committee on Evaluation of Dis- 
ciplinary Enforcement, usually 
referred to as the Clark Commit- 
tee, in recognition of the outstand- 
ing leadership given to the work 
of the committee by its disting- 
uished chairman, the Honorable 
Tom C. Clark, United States Su- 
preme Court Justice, retired. 

Unfortunately, the statement 
was an accurate description of 
lawyer discipline at that time in 
many of our states. Today, al- 
though the extent to which the rec- 
ommendations of the report have 
been adopted has been felt by 
many to be inadequate, much 
progress has been made in many 
states to improve disciplinary 
proceedings. 

The conclusion reached by the 
Clark Committee was not descrip- 
tive of lawyer discipline in 
Florida in 1970 and it certainly 
would not be an accurate descrip- 
tion today. The Florida Bar has 
long maintained an enviable rec- 
ord in the field of lawyer disci- 
pline, a record of which the lawyers 
of Florida can be proud. Lawyer 
discipline in Florida can, how- 
ever, be improved. 

Article XIII of the Bylaws of 
The Florida Bar directs the Board 
of Governors to “make a continu- 
ous study of the Integration Rule, 
to the end that any necessary or 
desirable improvements thereto 
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may be recommended to the Su- 
preme Court of Florida.” 

It is particularly appropriate 
that the Board of Governors 
should cause continuous studies 
to be made of the disciplinary 
procedures of The Florida Bar be- 
cause the maintenance of the in- 
tegrity of the profession is the 
primary justification for an inte- 
grated bar. 

Pursuant to authority given to 
me by the Board of Governors, I 
have appointed a special commit- 
tee to study our disciplinary pro- 
cedures and to make recommen- 
dations for improvement. The 
committee consists of Burton 
Young, a past president of The 
Florida Bar, chairman; Richard H. 
Adams, Jr., president of the Young 
Lawyers Section; James E. Cobb, 
a member of the Board of Gover- 
nors and chairman of the 1975-76 
Budget Committee; Ben E. Hen- 
dricks, Jr., president of the Dade 
County Bar Association; and Alan 
C. Sundberg, a member of the 
Board of Governors and chairman 
of the Disciplinary Procedures 
Committee. 


At its organizational meeting, 
the committee decided to hold 
public hearings in order to re- 
ceive suggestions not only from 
lawyers but from nonlawyers as 
well. I commend the committee 
for taking this significant and pro- 
gressive step in performing the 
important task assigned to it. I be- 
lieve that the input which the 
committee will receive through 
the public hearings will enable it 
to identify any weaknesses which 
may exist in our system and pro- 
pose improvements which will 
meet with the acceptance not only 
of the profession but of the public 
as well. 

At the time of writing this page, 
the first two public hearings have 
been held in Orlando and Miami. 


A third public hearing is also 
scheduled for Tallahassee. Notice 
of the hearings was given in The 
Florida Bar ““News.” There was 
extensive coverage in the public 
news media. Invitations to testify 
at the public hearings were ex- 
tended to many interested per- 
sons, including all local bar as- 
sociation presidents. Although 
the public hearings will have 
been concluded by the time this 
page is published, the committee 
solicits and would welcome writ- 
ten comments from interested 
readers. The committee will also 
meet with representatives of 
other state bars which, like The 
Florida Bar, are recognized as 
having effective disciplinary pro- 
grams. 


Although the scope of the in- 
quiry of the committee is unlim- 
ited, it has specified four areas 
for which it particularly elicits 
comment. These four areas are: 
(1) whether there should be 
further waiver of the rule of confi- 
dentiality in grievance pro- 
ceedings, (2) whether there 
should be greater utilization of 
paid staff in grievance pro- 
ceedings, (3) whether there 
should be lay participation in 
grievance proceedings and (4) 
whether there should be a body 
other than the Board of Governors 
to handle the time consuming dis- 
ciplinary matters and thereby ex- 
pedite them. 

It would be premature for me to 
speculate at this time as to what 
possible recommendations for 
change the committee may make. 
It is clear that when recommenda- 
tions are submitted to the Board of 
Governors, hopefully at the May 
meeting, they will be based on the 
most complete and thorough 
study which has yet been made of 
our disciplinary program in 
Florida. I believe that the study 
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now being made will provide a 
blueprint for progress which will 
maintain Florida’s preeminence 
in this most important function of 
the organized bar. 

I urge members of The Florida 


Bar and others who are interested 
in the improvement of discipli- 
nary procedures to make their 
views known to the committee. 
You will thus make a significant 
contribution to the legal pro- 


fession and to the public whose 
best interest The Florida Bar 
seeks to serve. 


JAMEs A. URBAN 
President 


Medical Malpractice Premiums 


Perhaps you are aware of the exten- 
sive campaign currently being con- 
ducted in the press by the medical 
profession seeking to reduce medical 
malpractice premiums. The principal 
cause of the premium increase is 
being attributed to that favorite whip- 
ping boy, the legal profession. We are 
told by the healers that “money hun- 
gry lawyers” seeking exorbitant mal- 
practice damages have caused insur- 
ance premiums to skyrocket. Various 
proposals are now being made by the 
doctors to reduce malpractice insur- 
ance premiums (short of reducing in- 
stances of malpractice), e.g., 
legislation forbidding lawyers to ac- 
cept malpractice cases on a contin- 
gent fee basis, “no-fault” malpractice 
claims, and government re-insurance 
of malpractice insurance carriers. 


I have yet to see The Florida Bar 
take a position on this matter, which 
would hopefully point out the follow- 
ing patently obvious facts: 


(a) Medical malpractice insurance 
carriers are in that business for the 
purposes of making a profit by means 
of premium charges. 

(b) The carriers’ premium charges 
are based on their loss experiences. 

(c) The cause of medical malprac- 
tice actions is medical malpractice. 

(d) Only a fraction of all legitimate 
medical malpractice claims are pur- 
sued, much less go to trial. 

(e) Large medical malpractice dam- 
age awards are almost without excep- 
tion the result of palpable medical 
malpractice causing serious and per- 
manent injury to the patient. 

(f) Increased medical malpractice 
insurance premiums appear to be the 
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only method, albeit crude, by which 
incompetent or marginally competent 
physicians can be weeded out of their 
medical specialties. 

(g) The contingent fee arrangement 
has been effective in providing rep- 
resentation to clients that would 
otherwise be unavailable. 

I can assure you that at least one 
member of The Florida Bar would be 
highly gratified if the Bar spent more 
time representing its members before 
the public on this and similar issues 
and less time selling its members in- 
surance and vacation tours. 


JAMEs I. RIDLEY 


Fort Lauderdale 


Enough is Enough 

There comes a time when too much 
change, even with the best intentions, 
is downright destructive. Plato said 
that if a law is not too bad, the people 
would adjust to it and it would be bet- 
ter not to change it. 

It is time the Legislature, The 
Florida Bar and the courts cease and 
desist from making so many changes 
in the law and procedures. Within a 
short span of time, we have written a 
new Constitution, new Rules of Pro- 
cedure, new Probate Law, new Re- 
plevin Law, new Landlord and Ten- 
ant law, no fault, divorce and insur- 
ance laws, reconstructed the state 
government and the courts and 
changed the laws affecting every 
phase of people’s lives from the cradle 
to the grave. 

Confronted with so many changes 
already made, The Florida Bar, the 
Legislature and the courts just cannot 


do a good job and many gross ine- 
quities have arisen and the cost of our 
courts, state and local government 
have grown at an excessive rate—with 
doubtful, if any overall benefit. 
There have been so many restric- 
tive laws that the legal profession 
cannot keep up with them. The peo- 
ple are confused. They are ina state of 
shock. The new rules and new laws 
come down so fast they cannot or do 
not make a good index of them. 
“FUTURE SHOCK” IS THE RE- 
SULT. There is a limit to the people’s 
ability to adjust to so many changes. 
Let The Florida Bar, the courts and 
the Legislature correct the errors they 
have made and smooth out the rough 
places and give the people a chance to 
settle down and catch their breath. 
They have had too much too fast. 


JoHN L. EARLY 
Sarasota 


Professional Pride 


It was with great pleasure that I 
read the article on “Professional 
Pride.” (Briefly Yours, Feb. 1975 F. B. 
J.) Itshould be ingrained or engrafted 
upon the brain of every law student 
and lawyer throughout this land. 

If it is possible to obtain reprints, I 
would be very pleased to distribute 
them to my classes. 

M. MINETTE MASSEY 
Professor of Law 
University of Miami 
Coral Gables 


The empathy achieved by you in 
this piece is praiseworthy, to say the 
least. I really enjoyed it. 


TED MAVRICK 
Fort Lauderdale 
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YOUR MONEY TIME... 
let LEX help you get 
better return from 
every minute if. 


BY SAVING MORE BY COLLECTING FOR 
OF YOUR TIME: MORE OF YOUR TIME: 


LEX DATA TEXT LEX DATA TEXT can 
simplifies time pay 8 profit in any firm 
keeping and with three or more 
information lawyers. And your 
retrieval... gives your clients will appreciate 
firrn conversational the accurate, up-fo- 
relationship with its the-minute billing. 
data base. 


HAVE YOUR OWN “LAW FIRM MONEY-MACHINE” 
INSTALLED NOW!...YOUR TERMINAL IS FREE! 


Call or Write Owen Rice 


5420 Bay Center Drive — Tampa, Florida 33609 — Phone: 813/879-8400 
WHEN TIME MEANS MONEY, IT’S TIME FOR LEX! 
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BY JOHN C. BIERLEY 


International 
Law and the 
Florida Lawyer 


Ne. 


Ji) 


Evidence of the increasing in- 
terrelationship and interdepen- 
dence of people and nations in the 
modern world is constantly push- 
ing itself into the headlines of our 
daily newspapers. Focusing on 
these events, we cannot avoid 
being conscious of the fact that 
legal processes and lawyers are 
intimately involved as actors and 
advisors on the public and private 
international stage. 

International law and practice 
is not a remote or unusual subject 
for members of The Florida Bar. It 
is one of the enumerated special- 
ties recognized in the Bar’s desig- 
nation of specialty petition. The 
International Law Committee is 
one of the larger committees of 
The Florida Bar. The purpose of 
this article is to call the attention 
of the Bar to the impact that inter- 
national change is having on 
Florida, and to call for an in- 
creased focus by the Bar on the 
practical aspects of international 
law and practice. Recognizing the 
interrelationship of private and 
public interests, the traditional 
division of international law into 
“public” and “private” sectors is 
being abandoned. The term “in- 
ternational law” includes both 
concepts. 

Scope 

The petroleum crises has pro- 
duced a new awarness by Ameri- 
can consumers of the direct de- 
pendency and interrelationship of 
their interests and the interests of 
foreign producers. Such con- 
certed efforts by raw material 
producers will no doubt increase 
in incidence and intensify in the 
next decade. 

Recent international confer- 
ences relating to efforts to obtain a 
unified world position on the law 
of the sea, vitally affecting such 
issues as the right of free passage, 
deep sea and continental shelf 
mining and drilling, sea farming 
and fishing rights have occupied 
lawyers and diplomats of many 
nations. These matters directly 
concern Florida lawyers. 

The world has never been more 
interrelated; so many diverse in- 
terests have not clamored so 
loudly before. As practitioners in 
the applied social sciences, 
Florida lawyers must focus on 
these events and evaluate their 
impact on their practice and the 
affairs of their clients. The ap- 


proach must be that of the legal 
architect, not the mechanic. 


Historical Background 

In performing this evaluation, a 
look at United States history is 
appropriate. For much of its his- 
tory, the United States has 
positioned itself on the back 
burner of foreign affairs. 

It has been only during the last 
decade or so that a large number 
of Americans have begun to 
realize that, regardless of our view 
relative to the superiority of our 
way of life or our socio-economic 
system, these ways are not prefer- 
red by all peoples, and that past 
approaches to international rela- 
tionships will not succeed in the 
future. Concurrent with this new 
awareness, arriving perhaps even 
more recently, has been the reali- 
zation that the world is interde- 
pendent and that our formerly 
perceived economic alternative of 
“going it alone” is no longer a- 
vailable as a feasible political or 
economic plan. Today, we no 
longer can entertain an economic 
policy directed toward internal 
trade and the domestic market, as- 
signing leftover products and ef- 
fort to the international realm. 
This realization represents great 
change. 

The history of Florida has been 
a microcosmic sample of the na- 
tional whole. After the acquisition 
of Florida by the United States, 
the foreign influences of Spain 
and England were rapidly dissi- 
pated. The Anglo-Saxon settlers 
of this state who built infra- 
structure of our present economic 
system did not typically speak 
foreign languages or orient them- 
selves in any way to our nearest 
and most natural foreign trade 
area, Latin America. 

A Changing Perspective and 
Scene 

During the last 15 years, with 
the tremendous influx of immigra- 
tion from Cuba and more minor 
immigration and visitation from 
other Latin American countries, 
these attitudes have declined. As 
Floridians have experienced con- 
tact with resident Latins, ex- 
periencing the energy which 
these new residents have applied 
to solving their personal prob- 
lems, they have become ac- 
quainted with Latin philosophies 
and lifestyles. Many Floridians 
have assimilated some of these 
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values or at least come to under- 
stand them. This change from the 
past now makes it possible to 
move forward in contact with our 
Latin neighbors. 


In Florida before 1960, there 
were sparse contacts with 
Europe. During the 1960’s for 

ood or bad, the institution of land 

evelopment schemes brought 
thousands of buyers and “‘ex- 
changed dollars” from Western 
Europe to our shore. All of these 
contracts have not been good 
ones. They have been contracts, 
perhaps in the broad view, pre- 
ferential to noncontact. Increased 
affluence in Florida has made it 
possible for many Floridians to 
spend time in Europe. European 
economic entities have increas- 
ingly sought relationships with 
Florida businesses to obtain fer- 
tilizers, citrus products and other 
agricultural products. The open- 
ing of direct air service from 
Western Europe to the nearby 
Bahamas, and more recently from 
Miami to London, has opened 
new rapid intercommunication. 
The opening of Disney World and 
continuing real estate sales efforts 
have continued the influx of 
Western Europeans into Florida. 
The visitations of Willy Brandt, 
King Hussein and other trans- 
Atlantic leaders have focused the 
attention of Europe on Florida. 

Even more recently, Japanese 
have begun to visit our state. 
Maintaining a low profile, about 
100 firms have made investments 
and contractual arrangements 
with a number of Florida 
economic entities. Mitsui & Co. 
recently paid 3.5 million dollars 
for land near Disney World. Mit- 
subishi Corp. has invested in the 
phosphate industry in Central 
Florida. Fresh grapefruit is being 
exported to Japan, and the flow of 
fertilizers in tremendous quan- 
tities continues. Changes in 
Japanese regulations may make it 
possible for large quantities of 
oranges or orange juice to be ex- 
ported to the 100-million-man 
Japanese market. 

International banking has come 
to Florida with the establishment 
of Edge Act banks in Miami. The 
international or Latin American 
headquarters of many multina- 
tional corporations are located in 
Coral Gables. International fi- 
nancial activity of great mag- 
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nitude takes place in the Bahamas 
and Grand Cayman—a jet hop 
away from the Miami Airport. 

What we see here is a dramatic 
change in the position of our for- 
merly isolated peninsula into an 
emerging crossroads for interna- 
tional transportation, tourism and 
economic activity. 


The Future 

For the future, Florida Depart- 
ment of Commerce officials fore- 
cast the increased use of Florida 
by various international com- 
panies as a stable economic and 
political base where assembly 
work can be accomplished on 
foreign manufactured products 
prior to trans-shipment to Latin 
America. Present route hearings 
being undertaken by the Civil 
Aeronautics Board in Washington 
reviewing the entire trans- 
Atlantic route structure, will, in 
the opinion of several CAB ex- 
perts, result in additional trans- 
Atlantic air routes authorizing di- 
rect service to Europe from 
Miami, Tampa and Jacksonville. 
Increased contracts with Euro- 
peans will be a result. 

Latin America is experiencing 
dynamic change. What this rep- 
resents is the complete transfor- 
mation of societies involving over 
250 million people in a very short 
period of time. That dynamic and 
changing world has a vastly in- 
creasing demand for all sorts of 
tangible and intangible products 
available in Florida. Although the 
demand certainly exists, the 
means to satisfy the demand in 
terms of experience, ability, ex- 
pertise, cash, and balance of pay- 
ments produces enormous prob- 
lems that must be overcome. 

One of the tremendous needs in 
Latin America is technical assis- 
tance. These countries have edu- 
cational systems which are tradi- 
tionally nonproductive in terms 
of producing pragmatic, mate- 
rialistically-oriented edu- 
cated individuals. The relatively 
few individuals emerging from 
these systems with higher educa- 
tion have been traditionally 
oriented toward nonpragmatic 
law, the humanities, and the pure 
arts and sometimes sciences. Cer- 
tain benefits derive from this, but 
gross national product is not one 
of them. The fields of building 
construction, engineering, ag- 


ricultural technology, geo- 
logy, human and veterinary 
medicine, business administra- 
tion, and other more production- 
oriented higher educational fields 
have not been emphasized or 
strongly supported in these 
class-oriented societies. Flori- 
dians are uniquely qualified to 
contribute to these pursuits in 
Latin America. Our public and 
private universities have pro- 
duced a surplus of individuals 
well prepared to participate. Due 
to subtropical climate of Florida, 
our universities and business or- 
ganizations have conquered prob- 
lems encountered in this special 
geographic environment. There is 
very little need or utilization for 
these techniques in the rest of the 
United States or in the developed 
nations of the world. In tropical 
Latin America a population area 
encompassing at least two 
hundred million people is starv- 
ing for the application of these 
techniques. The possibility of ad- 
ditional markets in Africa and 
South Asia is fantastic. Tropical 
building contruction, tropical 
forestry, tropical agriculture, road 
construction, food processing and 
agricultural machinery manufac- 
ture, chemical and fertilizer pro- 
duction, banking and financing, 
refrigeration and environmental 
control are examples of a few dis- 
ciplines and industries which are 


John C. Bierley, Tampa, is immediate 
past chairman of the International Law 
Committee of The Florida Bar and current 
chairman of the Florida Council of Inter- 
national Development, a group of Florida 
business and professional personalities 
appointed by the Governor to support and 
advise the State of Florida on matters re- 
lating to development ra international 
trade and investment. He has B.A.andJ.D. 
degrees from the University of Florida. 
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INTERNATIONAL LAW AND THE FLORIDA LAWYER 


highly developed in Florida. Not 
only are there needs for expertise, 
but there is a need for products 
being produced in Florida, or that 
can be produced in Florida to 
supply the needs of these de- 
veloping tropical economies. 


The Florida Bar - Opportunities 
and Obligations 

This opportunity for the Florida 
economy is also a direct opportun- 
ity for members of The Florida 
Bar; it also represents obligations. 
This applies to the general corpo- 
rate practitioner and the interna- 
tional specialist. 


The International Specialist 

For the Florida specialist, the 
field of international law repre- 
sents the emergence of an entire 
area of endeavor that prior to the 
last decade has been almost ex- 


clusively the province of prac- 


titioners in a few West Coast or 
northern industrial or port cities. 
Reflecting on the obligations of 
the Bar, it should not be necessary 
for Floridians with international 
interests or problems to use their 
time to consult counsel in New 
New York or Washington, D. C., 
and pay the high costs attendant 
in those climates to obtain 
services. Specialists 

ould be available in Florida to 
serve their needs. Florida attor- 
neys who offer such services must 
broaden their knowledge of world 
law and, most important in this 
field, related areas of the social 
sciences such as history, interna- 
tional relations, sociology, and in- 
ternational economics. It would 
be foolhardy to suggest develop- 
ment of full professionalism in all 
of these fields, but Florida 
specialists must have some famil- 
iarity and a working knowledge of 
the nonlegal factors and problems 
confronting clients. They are 
often paramount in international 
transactions. These lawyers must 
develop language techniques suf- 
ficient to be able to communicate 
with their foreign colleagues and 
relate to their societies. Even 
when language is not a technical 
necessity, in international negoti- 
ations and legal practice the ac- 
quisition of a basic mastery of the 


182 


other fellow’s language is an indi- 
cation of interest and acceptance 
of a bilateral viewpoint, making it 
possible to gain positions and ex- 
tract concessions for the client not 
possible under circumstances 
where a pervading feeling of cul- 
tural strain exists. 

The international lawyer is not 
engaged to practice foreign law. 
He must however, have a fund of 
knowledge sufficient to be able to 
meld domestic and foreign law 
with the collaboration of a foreign 
associate. The legal systems of 
Japan, Continental Europe and 
Latin America are based on the 
civil law. An understanding of this 
legal system is a necessity. The 
differences between civil law na- 
tions are often as great as the dif- 
ferences between our legal sys- 
tem and that of England. 

International specialists must 
have personalrelationships with a 
wide range of foreign legal prac- 
titioners, since one of the most 
important duties that the interna- 
tional lawyer performs for his 
client is choosing the foreign 
lawyer and thereafter working 
with him in performing the legal 
meshing or melding mechanism 
described above. Standards of 
practice and societal control of the 
Bar are not the same throughout 
the world. Referring a client to a 
foreign lawyer using the same 
procedure that one might use in 
the referral of a client to a lawyer 
in Seattle, Washington, will not 
suffice. A quick reference to Vol- 
ume IV of Martindale-Hubbell 
and the reference of a foreign 
lawyer to aclient may be more ofa 
disservice than a service in terms 
of what occurs thereafter. 


The Nonspecialist 

How does this relate to the 
nonspecialist Florida business 
lawyer or corporate house coun- 
sel? 

Let us first recognize that some 
of these same techniques must be 
used by all Florida lawyers in ad- 
vising clients. Many Florida bus- 
iness organizations ina position to 
participate in these new trade and 
investment opportunities are, 
when measured on a national 
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scale, relatively small or no more 
than medium size. These are typi- 
cally first or second generation 
businesses. The management of 
many of these organizations is not 
sophisticated in the international 
sense. The higher educational 
experience of these individuals is 
often not oriented toward interna- 
tional possibilities to the degree 
experienced by management of 
large national companies, or even 
smaller companies located in the 
traditionally more internationally 
oriented North and West Coast. 
The company lawyer may be the 
sole trusted individual with 
whom company management has 
contact who is viewed as a person 
with vision and some ability to 
forecast in this area. Thus, the 
many questions of clients elicit- 
ing advice relative to nonlegal 
political and economic matters. In 
other words, many clients view 
lawyers as individuals who by vir- 
tue of their training and broad 
education are able to analyze facts 
and offer advice derived from a 
higher level of expertise than that 
available to the client from any 
other person that he knows. It is 
not my purpose to suggest that the 
corporate lawyer presume to act 
as an international specialist. 
What he must do is develop an 
internationally-oriented con- 
sciousness and know where to get 
the information that his client 
needs to answer international 
questions that will increase in 
frequency because of the factors 
discussed above. An easy and in- 
teresting way to develop this to a 
considerable degree is by reading 
international periodicals and at- 
tending an occasional interna- 
tional conference conducted by 
the International Bar Association, 
The Inter-American Bar Associa- 
tion or the International Law 
Committee of The Florida Bar. 
The lawyer, who when asked 
about these matters gives a stan- 
dard cold shoulder to all sugges- 
tions of international activity by 
his client because he does not 
even know where to begin, is 
doing a disservice to his client. He 
is limiting his client’s growth and 
potential. He is also doing a 
disservice to himself since he is 
denying himself exposure to new 


professional vistas and valuable 
legal practice from an economic 
standpoint. 

As a practitioner in this area, I 
might add that I have been con- 
fronted after the fact with a 
number of situations in which 
clients, intrigued with the pos- 
sibilities of an international ven- 
ture, have “gone it alone” after 
such negative consultation with 
an attorney and encountered 
problems and, at times disaster, 
that could have been avoided or 
minimized with an attorney’s par- 
ticipation. In other instances, 
situations have occurred where 
clients have been referred off- 
hand, by reference to a legal di- 
rectory, to a foreign attorney and 
have set out to engage in an inter- 
national investment or trade 
transaction which has met with 
disaster because it was not coor- 
dinated by a legally proficient 
U.S. person. 

A final category has been the 
ultimate situation where an attor- 
ney, completely ignorant of the 
field, has offered advice to his 
clients applying Florida law or 
technique appropriate to inter- 
state transactions in the United 
States to their questions concern- 
ing foreign ventures, without 
making any inquiry of foreign 
lawyers or U.S. lawyers specializ- 
ing in these areas. Disasters have 
emerged from these situations. 
Now, these are hard facts to face; 
they are facts that would not have 
been reduced to writing, being 
deemed “unmentionables,” a few 
years ago. But the presidents of 
the American Bar Association and 
The Florida Bar and ‘other legal 
leaders have rightly led the way'in 
recent years to point out that 
lawyers are not and cannot be all 
things to all people. It now be- 
comes appropriate to tell it like it 
is and point out abuses that have 
occurred. The above represent 
classic examples. The 
international sphere is an area 
which has received little attention 
from Florida lawyers. If the Bar is 
to continue its vital function of 
providing leadership to our state, 
increased attention must be given 
to this field of prospective client 
involvement and this area of 
law. 


183 


wie 
. 
| 
VOLUME 49, NUMBER 4 - APRIL 1975 || : 


BY JOHN W. SHEPPARD 

The lead article of a national 
weekly news magazine was enti- 
tled “America’s Lawyers—A Sick 
Profession?”! On several occa- 
sions, Chief Justice Warren 
Burger has been critical of the 
competence of the Bar, and most 
recently at Marco Island, has been 
quoted as charging many of 
America’s lawyers with being of 
miserably low quality concerning 
their ability and capacity to prac- 
tice law.2 With the overflow of 
Watergate and the revelation that 
a great majority of the offenders 
were members of the legal profes- 
sion, the public image of the Bar 
seems to have reached a low ebb. 


In more recent months, the spot- 
light has even reflected upon our 
own Florida Supreme Court. 
There seems to be a rising tide of 
resentment to the entire profes- 
sion who guides the legal system 
in our country. 

The time has come for reflec- 
tion upon the manner and method 
in which we conduct our profes- 
sional life so that as a profession 
we may restore a new confidence, 
not only in the legal profession, 
but in the legal and court systems 
of the United States. The time 
may have come when we should 
reconstruct our Code of Profes- 
sional Responsibility in such a 
manner that it will be so binding 


and strict that we, as did the faith- 
ful wife of Ulysses, Penelope, 
bind outselves up with an ethical 
chastity belt and throw away the 
key, to the end that not only would 
we not violate the substance of 
ethical or moral conduct but 
eliminate even the hint of such 
violation. 

An underlying distrust of the 
legal profession is not a new prob- 
lem. Through the history of the 
legal profession, there always has 
been a basic lay distrust of the 
legal profession and of lawyers in 
particular. If we consider the con- 
cept of the legal system, and the 
place that lawyers play in the sys- 
tem, a basic distrust or suspicion 
of lawyers in general seems in- 
evitable. With the walls of respect- 
ability and the ceiling of veracity 
seemingly caving in on us, and the 
floor of integrity slipping from 
beneath us, some might feel we 
should paraphrase a saying, 
“Every lawyer seems a crook but 
me and thee, and sometimes me 
wonders about thee.” 

An underlying reason for this 
basic distrust is that the court sys- 
tem and the legal process provide 


for an adversary proceeding 
wherein people’s problems are 
pitted against one another, and 
the lawyer, in turn, represents a 
side and advocates, argues or 
fights for that side. To the layman, 
it would follow naturally then, 
that at least half of the lawyers and 
maybe all of the lawyers, even 
their own, are either incompetent, 
misinformed or dishonest, since 
they did not choose to represent 
his interest and, in fact, took the 
position of his adversary, who was 
obviously wrong, misinformed, 
unintelligent or downright dis- 
honest. Couple this with the fact 
that in the adversary proceedings, 
one side must lose or at least come 
out with the short end of the stick. 
In many cases, both sides do not 
consider the conclusion of their 
problem a win, and, as a result, in 
many cases both lay parties may 
feel either that the lawyer who 
presented their case was less than 
effective, that the judge prejudi- 
cially took the other side, or was 
dishonest, or that their own 
lawyer may have sold them down 
the river. It is not difficult to un- 
derstand, then, from the very es- 
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sence of the system, that lawyers 
as a profession are the object of 
much scorn and distrust. 

The lay picture of the lawyer, 
then, hardly is one of a person 
who is seeking justice and pro- 
tecting the public, but as a 
member of a profession who may, 
more often than not, appear to the 
public to be a Whiplash Willie, an 
ambulance chaser, a defender of 
common criminals who assists in 
the perpetration of loosing guilty 
criminals upon the public at large, 
or at least one who is constantly 
looking between the lines and 
under the pages for some 
loophole to benefit his own dis- 
honest client, to dupe the public, 
or pad his own material pockets. 

A basic public distrust of 
lawyers is not a new phenome- 
non. Shakespeare in one of his 
famous plays puts it quite suc- 
cinctly: “The first thing we do, 
let’s kill all the lawyers.’? Going 
back in time, however, whatever 
may be our religious leanings 
today, most of the founders of this 
country were steeped in a Christ- 
ian heritage and were regular 
readers and hearers of the teach- 
ings of the Bible. Whether we 
realize it or not, the New Testa- 
ment of the Bible confirms some 
of the basic seeds of distrust of 
lawyers and people of the law. 
Jesus of Nazareth cautioned his 
followers not to sue their brother.4 
Much has been written about the 
legal manipulations and machina- 
tions by the lawyers (scribes) and 
judges (the great Sanhedrin) 
who flaunted all the rules and the 
laws and twisted them with scorn 
in order that Jesus might be 
brought to trial and convicted. In 
fact, many of the later translations 
of the Bible which earlier had re- 
ferred to “persons skilled in the 
law” and who carried out the law 
as “scribes,’® in today’s transla- 
tions simply call those who 
penalized and taunted Jesus as 
“lawyers” and “juris doctors.”’? 


It is submitted, then, there is a 
deep-seated distrust of lawyers 
arising from the essence of the 
American system and the roots of 
our history, and either a latent or 
patent belief among many that 
there is an unholy alliance be- 
tween lawyers and the courts to 
constantly work to their own ends 
and thwart that elusive mistress 
that we call Justice. 
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This basic distrust of lawyers is 
not strictly limited to the courts 
nor to the profession itself. Many 
legislators will confirm privately 
that ifa bill presented is tarred asa 
“lawyer's” bill, it bears an extra 
heavy burden toward passage. 
Many lawyers have come to feel 
that because of the present cli- 
mate, their clients’ interests are 
better served if a lawyer doesn’t 
appear with them before boards 
and commissions, since a dual and 
more stringent standard is set for 
lawyers. Some public officials 
openly state that they distrust 
lawyers and set different stan- 
dards when the lawyer appears. 

With all of the bad publicity that 
lawyers have received in recent 
years and the historic distrust by 
the public, one would conclude 
that the number of persons apply- 
ing to enter law would have sub- 
stantially dropped. This is not the 
case. Quite the contrary. In the 
10-year period ending in 1973, the 
number of practicing attorneys in 
the United States had increased 
by 27%; the number of lawyers 
admitted to the Bar of the United 
States had increased by 169%; en- 
rollment in law schools, by 114%; 
the number of students taking the 
law school admissions test over 
the same 10-year period increased 
by 297%.8 

The point is that is spite of the 
apparently poor image which the 
lawyers’ shadow has cast across 
the land, the number of persons 
interested in going into law has 
substantially increased. It may be 
a part of a romantic seal of the 
young to feel that this is where the 
action is, and this is where social 
justice can be achieved, through 


the processes of law, as opposed 
to the process of revolution which 
streaked rampant across the cam- 
puses of the country several years 
ago. If this be the reason, so be it; 
all is not lost. 

We have, then, been tagged as a 
“sick profession.” Are we really 
sick? Should we, or need we, ac- 
cept this sick label and revel in 
despondency over the corruption, 
incompetency, or just poor moral 
and ethical judgment that may 
exist among us? We are not sick. 
We are a troubled profession, but 
one which can bind up our 
wounds, put on our loin cloths, 
stand up and project a better 
image and emerge from our prob- 
lems as a stronger profession. 

A thoughtful, searching criti- 
cism of ourselves is always ben- 
eficial lest we get fat from the 
prosperity enjoyed by the profes- 
sion as a whole. The truth is that 
the profession itself is constantly 
re-evaluating itself and policing 
its members. Surely there is no 
other profession in the country 
which has such an intricate sys- 
tem of overseeing the conduct of 
its own members and protecting 
the public through such things as 
the Clients’ Security Fund, griev- 
ance and disciplinary proce- 
dures, unauthorized practice pro- 
cedures, and our continuing legal 
education policies. 


John W. Sheppard, Fort Myers, has writ- 
ten articles for the University of Florida 
Law Review and for the Journal. He is a 
past president of the Lee County Bar As- 
sociation and is chairman of the 20th Cir- 
cuit Grievance Committee which he has 
served as a member for five years. He is 
also chairman of the 20th Circuit Judicial 
Nominating Commission. 
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THE LAWYER’S 
ETHICAL RESPONSE 


Aside from our responsibilities 
as a profession in this regard, we 
have a responsibility as individu- 
als, first to the people whom we 
serve. The cloak of the fiduciary 
capacity of the lawyer to the client 
is and should be much like the 
cloak of sanctity of the minister, 
priest, and the rabbi. Particularly 
in these times, we must conduct 
ourselves so that not only are we 
not guilty of impropriety, but not 
even the hint of impropriety. It is 
my conviction that we, as lawyers, 
must take a new look at our 
fiduciary capacity with the client 
and our responsibility to the 
court. This is particularly neces- 
sary in this new era of public dis- 
trust of the profession which has 
been magnified by the incessant 
and probing, often biased, but al- 
ways penetrating eye of the news 
media, most particularly televi- 
sion. Never before in history have 
man’s shortcomings and life’s tri- 
als been so bared before the pub- 
lic eye than with the advent of live 
coverage and instant critical 
analysis. 

The following recommenda- 
tions are not submitted as a 
“cure-all” prescription to rid the 
illness of the patient, but maybe 
as a catalyst to get the patient’s 
attention and encourage him to sit 
up to take some additional ethical 
nourishment. We must each as in- 
dividuals and corporately as a pro- 
fession seek to restore some 
semblance of confidence of the 
public in the profession and 
among ourselves particularly. 


1. Recognizing the importance 
of our work and words to our 
client. We must constantly keep 
in mind that in dealing with our 
client and his affairs in and out of 
court, our every word, action, 
mannerism, even the intonation 
of our voice, may make an indeli- 
ble and lasting impression. This 
truth was brought home forcefully 
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to me recently when a client 
whom I had not seen for more 
than ten years repeated to me, in 
exact words, specific advice I had 
given him, and in this particular 
facet of his life, this advice had 
guided his every move for ten 
years. Ten years later I could re- 
call neither the client nor the ad- 
vice I had given, much less the 
specific words. Fortunately, the 
advice was still sound. It was a 
rather sobering experience, and 
left me with a renewed realization 
that each of us is the protector of 
our client’s rights, as well as a rep- 
resentative of our profession, and 
as such, to those we represent we 
will in most cases be their impres- 
sion of what the “law” really is. 
We are in all likelihood the best 
(or the worst) lawyer they will 
ever know. This is a rather hum- 
bling realization. 

2. The lawyer should separate 
his financial and business in- 
terests from those of his clients. 
One of the most frequent criti- 
cisms of lawyers as a group is that 
the lawyer becomes involved in 
the client’s affairs and either takes 
advantage of the situation or ap- 
pears to have done so and, ulti- 
mately, ends up owning a part of 
his client’s business. Two 
thousand years ago Jesus of 
Nazareth imparted some very 
sound advice in his Sermon on the 
Mount: “No man can serve two 
masters; for either he will hate the 
one and love the other; or he will 
be devoted to one and despise the 
other.’’® That was pretty fair coun- 
try advice, either on the side of the 
mountain then, or in the market- 
place today. 


There’s a latent belief that an 
unholy alliance exists between 


lawyers and the courts to thwart 
justice. 


The Code of Professional Re- 
sponsibility provides that a 
lawyer should exercise indepen- 
dent professional judgment on 
behalf of his client.1° The key 
word here is “independent.” The 
explanatory comments suggest 
that a lawyer should not seek to 
persuade his client to permit him 
to invest in undertakings of the 
client, or make improper use of 
his relationship to influence the 


client to permit the lawyer to in- 
vest in a matter in which the 
lawyer is interested." 

This is not severe enough. Hard 
times call for harsh remedies. The 
canon should be amended to as- 
sure that “independent profes- 
sional judgment” is truly, wholly 
and purely independent. The 
canon then should be changed to 
specifically prohibit an attorney 
from becoming personally in- 
volved in, or owning a financial 
interest in his client's affairs, ex- 
cept in those cases where his 
client is also his family by blood or 
marriage. 

This may seem a drastic pro- 
posal. When one considers, how- 
ever, first that the lawyer’s rela- 
tionship with his client is a 
fiduciary capacity and secondly, 
that the lawyer is in a position to 
have greater knowledge of the law 
and legal affairs, and may either 
consciously take advantage of his 
client or leave the appearance of 
advantage, then he will be con- 
vinced that a lawyer should con- 
duct himself both free of im- 
propriety, or even the hint of 
impropriety. This concept is 
specifically espoused by the 
ethical considerations.!2 This 
proposal would prevent the 
lawyer not only from investing in 
his client’s affairs but also from 
taking a portion of the client’s bus- 
iness as a fee. Aside from the hint 
of impropriety, the lawyer who 
has a personal financial invest- 
ment or gain in a particular busi- 
ness can hardly approach the legal 
problem of the client with com- 
plete objectivity, and may either 
consciously or unconsciously 
consider the result of his deci- 
sions on his personal investment. 

Concomitantly with the strict 
prohibition against becoming fi- 
nancially involved ina client's fin- 
ancial affairs, there should be a 
strong recommendation that 
lawyers steadfastly decline to do 
so, except where special 
circumstances require service as 
an active officer or director of the 
client’s corporation. The lawyer 
can act as counsel and advisor 
without assuming an executive of- 
ficership. This would further as- 
sure complete independent pro- 
fessional judgment. 

3.A review of The Florida Bar 
Code of Professional Responsibil- 
ity. The Florida Bar in 1970 com- 
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pletely reviewed and revised 
what we now call The Florida Bar 
Code of Professional Responsibil- 
ity. In light of recent events which 
have further damaged the image 
and performance of the profes- 
sion, a new review of the Profes- 
sional Code should be made to 
ferret out any areas which leave 
open the question of the lawyer’s 
conduct in, with and about his 
client’s affairs, to the end that 
complete and utter independence 
between the personal and busi- 
ness affairs of the lawyer and his 
client be maintained insofar as 
possible. 


No other profession has such an 
intricate system of overseeing 
conduct of its members and pro- 
tecting the public. 


4. Lawyers should decline 
fiduciary relationships other 
than as a lawyer. The present 
Code states that a lawyer should 
not consciously influence a client 
to name the lawyer as executor, 
trustee or lawyer in an 
instrument.!* This again falls 
short of the mark. It should state 
positively rather than negatively 
that the lawyer should not permit 
himself to be designated as ex- 
ecutor, trustee or lawyer in an in- 
strument which is drawn by him 
or his firm except when the 
lawyer and client have, after 
thoughtful deliberation, deter- 
mined there are no others equally 
capable or qualified to serve in 
such capacity. The canon should 
further prohibit a lawyer from 
preparing a will in which he is 
named as a beneficiary except in 
family situations. Nor should the 
lawyer prepare a will which 
names himself as attorney for the 
estate without first suggesting in 
written form to the client that such 
appointment be accomplished by 
way of separate informal and writ- 
ten suggestion to the named ex- 
ecutor. 

5. Be a proponent of the profes- 
sion. Another suggestion that is 
made for amplifying the canon! 
which requires the lawyer to as- 
sist in improving the legal system 
is specifically to prevent either a 
judge or an attorney from making 
pronouncements or statements 
which adversely reflect upon the 
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integrity of the court, the judge, 
the court system or other attor- 
neys involved in a matter. Surely 
this suggestion will be attacked 
by those who would claim that 
such prohibition would be re- 
pressive and only by airing prob- 
lems can solutions be found. The 
real point is though that in the in- 
terest of maintaining the integrity 
of the court system, the public 
good should prevail over the 
rights of free speech, and further 
defects in the system of the law 
may be cured from within. There 
are all too many instances in the 
court system today, particularly in 
recent years, where lawyers dis- 
parage the courts, the trial or jury 
system, other lawyers and judges. 
The problem with such utter- 
ances is that they destroy the in- 
tegrity of the court and the judicial 
system. 

6. Maintaining a separation of 
powers (attorney v. judge). 
Another suggestion to assist in 
raising the public image of the 
court system would be a codified 
injunction to attorneys and 
judges, particularly those in- 
volved in litigation, to maintain at 


“|. .What’s wrong with lawyers? 
Mainly, it is that the worst among 
us paint our portraits so that we are 
viewed avaricious and 
egomaniacal, all flair and no sub- 
stance, seeking and wielding 
power without having the strength 
of character to wield it well. 

“‘Lost to the public is the portrait 
of most lawyers who are quite or- 
dinary people who have come to 
law and stay with it because they 
know the law’s power lets them 
help people make the best of a try- 
ing world.” 


—John R. Waltz, Professor of Law 
Northwestern University 
From Viewpoint, Miami Herald 


least an outward degree of formal- 
ity in dealing with counsel in, out 
and around the court or in their 
professional dealings. What we 
lawyers often tend to forget is that 
when we are presenting a case for 
our client it may be to us all ina 
day’s work, but to the particular 
client, the decisions that are made 
and things that are done may be 
the most important decisions af- 
fecting his life and future that 
have ever been made. 

Even though our best friends 
are found among our colleagues, 
both on a professional and social 
basis, we should constantly guard 
against leaving the impression 
with our client that we are “con- 
sorting with the enemy.” It is easy 
for the client under such 
circumstances, particularly where 
his position in court fails, to con- 
jure up visions of corruption, dis- 
honesty, scheming and selling out 
of the client’s affairs and rights. As 
the client thinks back over the in- 
cidents of the day, he may con- 
clude that the court’s decision was 
made on a personal basis rather 
than on a judgment of law, or he 
may conclude that his counsel, 
being friendly with the enemy, 
either consciously or uncon- 
sciously did not present his case 
forcefully enough. Therefore, the 
lawyer should at all times during 
the conduct of his case or matter in 
which separate parties’ interests 
are involved, whether it be a court 
hearing or an office conference, 
conduct himself with the degree 
of formality required by the occa- 
sion. 


7. Step-up of public relations 
program. Next, the public rela- 
tions committees of the American, 
state and local bar associations 
could render a great service by 
engaging in a very vigorous and 
concerted effort to prepare new, 
simple, and explanatory public re- 
lations television programs on the 
court system explaining to the 
public how it works, what its pur- 
pose is and what the function of 
the lawyer, the judge and the par- 
ticipant is in the court system. I 
believe the single most powerful 
instrument in our country today, 
excelling even the power of the 
Presidency, the power of the 
military, or any other force, is 
television. This form of com- 
munication more than any other 
influences, molds, and controls 
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THE LAWYER’S 
ETHICAL RESPONSE 


men’s minds. If, then, the Bar can 
come up with simple, short, but 
meaningful and believable public 
relations television series on the 
function of the court system and 
its officers, explaining the role of 
each, the attorney and client rela- 
tionship, concepts of legal ethics 
and other pertinent matters, it 
would go a long way toward resto- 
ration of the image of the Bar. One 
local bar association as a part of its 
Law Day program offered a free 
15-minute legal conference on 
Law Day.'* This, too, would offer 
the public exposure to the law. 

Furthering this end, both the 
state and local bars should engage 
in a vigorous educational program 
with the news media. The courts, 
judges and lawyers should make 
an effort to engage in an open- 
door policy with the news media 
so long as it does not prejudice the 
rights of clients or the conduct of 
the trial, encouraging “rap” and 
educational sessions to remove 
the aura of mystery which has 
shrouded the court system all 
these many years. 


We are in all likelihood the best 
(or worst) lawyer our clients will 
ever know. This is a humbling 
realization. 


8. CLEE-Continuing legal 
ethics education. Next, the Bar 
should consider an even stronger 
program of encouraging educa- 
tion in legal ethics. A prerequisite 
to graduation might be not less 
than two courses on ethics and the 
law, and philosophy, religion and 
legal ethics. Moreover, the Bar 
might consider a requirement that 
each member of the Bar attend a 
seminar on ethics not less than 
once each three years in order to 
maintain his license in good 
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standing, in order that our ethical 
tools not become dulled by the 
passage of time or the morals of 
the marketplace. 

In summary, there is probably 
no single answer or, for that mat- 
ter, any series of answers, which 
will completely exonerate the 
legal profession or place it in a 
position of high esteem with the 
public. The system itself does not 
lend itself to that, and we have 
several thousand years of “bad 
press” to overcome. But certainly 
there are things that we can do 
that will assist to some extent in 
restoring or rebuilding the image, 
and there are things that we, as 
individual lawyers, can do to les- 
sen the aura of impropriety. The 
point is though that we as a pro- 
fession must, like the problem 
drinker, first admit that we have a 
problem. Once we have done this, 
we have overcome the first major 
obstacle and can proceed to find a 
solution. 


Hard times cali for harsh rem- 
edies. First, admit that we have 
a problem. Then we can proceed 
to find a solution. 


If we expect to overcome the 
problem we must conduct our- 
selves at all times so that the im- 
age is clear, for while we will never 
convince all of the people all of 
the time of our goals of independ- 
ence and integrity, we must take 
steps to improve ourselves, re- 
move the temptations of wrongdo- 
ing or over-reaching, and even the 
appearance of or hint of wrongdo- 
ing. Even if we take drastic steps 
and completely eliminate im- 
propriety in the profession, but do 
not remove those situations which 
appear improper or are a tempta- 
tion to impropriety, then we have 
not solved the problem. We must 
strive to find and implement the 
perfect ethical contraceptive pill, 
lest we become even a little bit 
pregnant. O 


FOOTNOTES 


U.S. News & World Report, March 25, 
1974, page 23. 

2 The News-Press, January 31, 1975. 

3 “Second Part of King Henry VI,” Act. 
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4Cf. 5 Matt. vs. 40. 


5 See, E.g., “The Trial of Jesus,” Herin,7 
U of Fla. Law Rev. 47. 

6 See, E.g., 2 Mark 6; 9 Mark 14; 12 Mark 
28; 15 Mark 1; New English Bible Transla- 
tion. 

7 See, id. E.g., 2 Mark 15; 7 Mark 1; 14 
Mark 53. 
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°6 Matthew 24 (RSV). 
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Practicing Attorneys Letters, February 6, 
1975. 
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HUSTLE. 


Tired of so-so service from your present lending source? The 
man from HELLER knows how to HUSTLE on your behalf! He’ll 
dig for ways to help you get the dollars you need. He’ll make 
things easier for you by aggressively following up on details. 
He’ll promise and deliver — the kind of in-depth loan structuring 
expertise that has made us the largest factor in real estate 
financing. 


MUSGLE. 


HELLER offices are located in key cities. We know real estate 
financing from the ground up and we make loan decisions on 
the spot. These advantages combined with the fact that we’re 
a part of the Three Billion Dollar assets of HELLER INTERNA- 
TIONAL, give us the extra MUSCLE that you need from your 
prime lender. 

We handle the complete range of real estate financing — land 
acquisition, land development and construction loans, as well 
as providing long-term financing for commercial and industrial 
properties at insurance company rates. 


MONEY. 


How much do you need for your next project? We can handle 
it, whether it’s a 40 story office building or a mini-warehouse 
project. We’ll finance your housing developments. We’ll expedite 
an answer and you won't have to wait for a loan committee to 
meet next month! When time is MONEY — call or write any of 
our local offices: 


HELLER 


BUILDERS 
The Bysinesstifan’s Money Company 


Heller Bidg., 4500 Biscayne Bivd. 

Miami, Florida (305) 576-4800 
Jacksonville, Florida (904) 355-7114 
Orlando, Florida (305) 422-4839 
Tampa, Florida (813) 879-0900 
Atlanta, Georgia (404) 261-6840 
Birmingham, Alabama (205) 322-4621 
New Orleans, Louisiana (504) 581-7731 


VOLUME 49, NUMBER 4 - APRIL 1975 


‘a 
A, 
1 
fe 
+ x 
‘ 
189 


Instant 


Information as 
Legislative Aid 


BY DEMPSEY J. BARRON 
President, Florida Senate 


The Florida Legislature since 
1964 has led the nation in using 
new and sophisticated tools to 
keep its members informed. The 
1975 Legislature expects to con- 
tinue this leadership, in extension 
of data processing as well as in the 
future use of closed circuit televi- 
sion. This will enable the mem- 
bers to have within instant reach 
most of the legislative and legal 
information needed to perform 
their functions effectively. By ref- 
erence to recent Journals of the 
American Bar Association in 
which the activities of other state 
legislatures in this field are re- 
ported, I conclude that Florida is 
leading the way in this vital ele- 
ment of the lawmaking process. 
We intend to stay there. 

It was my privilege to serve in 
the State Senate in 1965 when 
data processing was first im- 
plemented, giving members and 
the public daily information as to 
the status of bills. Former State 
Senator and then Secretary of the 
Senate Ed Fraser realized some 
major effort was needed to im- 
prove legislative information. 
After study and consultation with 
legislative officials of other states, 
he recommended and the Florida 
Legislature adopted a method of 
bill status reporting by electronic 
data processing. The computer 


Dempsey J. Barron of Panama City, 
president of the Florida State Senate for 
1975 and 1976, was instrumental in pass- 
ing the toughest law in the nation to 
eliminate “phantom government,” the 
Administrative Procedure Act. He spon- 
sored no-fault insurance designed to 
lower insurance costs and no-fault di- 
vorce, helped revise the Florida court sys- 
tem, and was an author of reapportion- 
ment of the legislature. In 1975 he pre- 
sides over the Senate where he has served 
since 1960, after a term in the House of 
Representatives. 
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staff of the State Comptroller’s of- 
fice set up the systems and pro- 
gramming we wanted. 

For this specialized program 
we employed Mrs. Bunny Van 
Brunt, who combined knowledge 
of what the legislature needed in 
bill information with dedicated 
and intelligent diligence. She had 
extensive experience in the legis- 
lature, dating back to 1949, as well 
as in the Governor’s office. Dur- 
ing the past 11 years she has 
helped evolve an on-line data 


processing system to store suffi- 
cient information on each Senate 
and House bill, updated each 
legislative day, enabling mem- 
bers and the public to inquire 
about any particular bill from one 
central source. This sophisticated 
system is well known throughout 
the nation and has served as a 
model for other states. Mrs. Van 
Brunt was appointed director of 
the Legislative Information Divi- 
sion in 1969. 

By the year 1973, the year in 
which I was honored by being des- 
ignated 1974-76 President of the 
Senate, the data processing needs 


of the legislature had expanded. 
We decided to create a legislative 
data center which would be sepa- 
rate and independent of the other 
data centers serving state ad- 
ministrative agencies. 

Dozier Johnson of Tallahassee 
was selected from the staff of the 
Auditor General to direct the new 
Division of Systems and Data 
Processing. He had a broad back- 
ground in data processing. In ad- 
dition, he knew the involved pro- 
cesses of state budget making and 
finance. The legislative informa- 
tion system has become not only a 
means of complete bill informa- 
tion, but with the assistance of 
Mrs. Van Brunt, Mr. Johnson, 
their staffs, and the two appro- 
priation committees, the automa- 
tion of the details of the state’s 
budgetary process has been de- 
veloped and implemented. Mr. 
Johnson directs the mechanics of 
this expanded program, supple- 
menting the legislative informa- 
tion services directed by Mrs. Van 
Brunt. 

These divisions, together with 
Library Services, Administrative 
Services, and Statutory Revision 
and Indexing, operate under the 
direction of the Joint Legislative 
Management Committee, a 
merger of the best thinking of 
both houses of the legislature. 
The executive director of this 
committee is Thomas L. Wade III. 

We recognize that this is the age 
of the computer. In addition, it is 
the age of television, radio and 
on-line communication, a combi- 
nation which most of us would not 
have believed could happen ten 
years ago. It is our purpose to take 
full advantage of this rapidly ex- 
panding communication potential 
for the benefit of the lawmakers 
and the continued improvement 
of their service to the people who 
elect them. 
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We look back over two decades 
of progress in getting needed in- 
formation on lawmaking to the 
members of the legislature and to 
the public, and reflect that we 
have indeed come a long way. It 
was not until 1955 that the 
Florida Legislature started print- 
ing general bills as they were in- 
troduced, so that everyone con- 
cerned could actually read what 
was to be voted on in committee 
or on the floor of either house. It 
was not until then that a public 
address system was installed so 
all members could be heard, not 
just those blessed with strong 
lungs and high pitched voices, 
who for a hundred years had 
dominated lawmaking. 

The long and often exasperat- 
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ing vocal roll calls gave way to 
electronic voting, by the push ofa 
button. The results of roll calls are 
printed out at the time the mem- 
bers push the buttons, giving in- 
stant records of how each member 
voted on a given issue. 


Our legislative data center pro- 
duces a computer printout, each 
legislative day, of the full history 
of each bill and the most recent 
action on it by either Senate or 
House of Representatives for dis- 
tribution to the members. Well in 
advance of the start of the regular 
two-month session, we are pre- 
paring and distributing an up- 
dated subject index of bills pre- 
filed for early consideration. 

We have gone much further. 
Located throughout the Capitol, 
in the offices of the Governor and 
Cabinet members and in other 
strategic places there are termi- 
nals linked by leased lines to the 
legislative data center. These 
terminals look like typewriters. 
Anyone can go toa terminal, learn 
the simple instructions for operat- 
ing it, and by a proper combina- 
tion of codes request information 
about one or more bills and get 
immediate answers printed out on 
the machine itself. This remote 
terminal service was also used by 
officials in Tampa, Jacksonville, 
and Gainesville last session, and 
will be further extended as infor- 
mation centers elsewhere are es- 
tablished. 

Construction of the new State 
Capitol has involved planning 
that will take the legislature 
another step in obtaining informa- 
tion needed by members engaged 
in developing, understanding, 
and dealing with legislation dur- 
ing a session. I have approved for 
each of the 40 Senate member 
desks in the new Capitol senate 
chamber a television monitoring 
system, an intercom system for 
each senator to communicate with 
his office, an improved type of 
public address system, and a vot- 
ing mechanism connected to an 
electronic tally board in each 
house. 

Each senator, when in session, 
then will have before him or her a 
small television screen on which 
will appear the number and title 
of each bill as it comes up for con- 
sideration on the floor. As 
amendments are proposed, the 
amendment itself is exposed to a 


camera which will show it on the 
screen of each senator's desk. 
This should eliminate one of the 
last barriers to understanding, be- 
cause under the present arrange- 
ment it is difficult in most situa- 
tions and impossible in others for 
all senators to know how a given 
amendment as offered during 
floor debate affects the bill in 
hand. 


I want every scrap of informa- 
tion on any given bill to be availa- 
ble within seconds to each 
member of the body over which I 
preside. We know this can be 
done. We believe it will serve the 
public better, and this advanced 
use of television will be a feature 
of the new Capitol which could 
not readily have been incorpo- 
rated into the old senate chamber 
we now occupy. While we look 
forward toa better use of televi- 
sion for legislative reporting serv- 
ices, we hope to bring on the 
computer line an instant retrieval 
of the rules and regulations by 
which state agencies operate 
within the framework of the laws 
our legislature produces. To this 
we may add citations of control- 
ling law from our appellate courts, 
so that members and their staff 
may have full advantage of this 
rapidly growing mass of informa- 
tion vital to the production of 
valid laws. 

Computers are’ uniquely 
adapted to help solve our en- 
vironmental problems. The legis- 
lature increasingly is involved in 
separating facts from emotional 
beliefs in this area. We have the 
computer equipment to answer 
the basic questions on which 
sound laws governing the control 
of private and public lands should 
be based. This will bring us to a 
use of computers for helping solve 
the problems of how far the state 
should attempt to go in control- 
ling the use of privately owned 
lands. It brings into focus also the 
probable computerized control of 
pollution, in water and air and 
noise. 

We in Florida are not attempt- 
ing to impress the governments of 
other states by our use of sophisti- 
cated communication and data re- 
trieval equipment. We believe 
the people of Florida we repre- 
sent are entitled to the most effec- 
tive use of modern methods and 
this we propose to develop. O 
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TAX LAW 


Individual Retirement Accounts Under The Pension Reform Act 


The Employee Retirement In- 
come Security Act of 1974 (the 
“Act’),1 commonly referred to as 
the Pension Reform Act, repre- 
sents comprehensive federal legis- 
lation pertaining to existing and 
new retirement plans. It also es- 
tablishes a dual jurisdiction of re- 
tirement plans (overlapping in 
many instances) by placing re- 
sponsibility for the Act’s im- 
plementation in both the De- 
partment of Labor and the De- 
partment of the Treasury. Be- 
cause of the breadth of this Act, 
virtually all retirement plans are 
affected. 

A bright spot of this Act is one 
section enacting into law new 
provisions of the Internal Re- 
venue Code (the “Code’’) that 
may be particularly interesting to 
individuals not presently covered 
by some type of retirement plan. 
These new provisions offer such 
individuals attractive federal tax 
opportunities for retirement 
savings.? In order to take advan- 
tage of this legislation, however, it 
is necessary to understand a new 
creation of the Act that is popu- 
larly referred to as an Individual 
Retirement Account, or an IRA. 
Although this popular name actu- 
ally is misnomer because the Act 
establishes three new vehicles for 
retirement savings,? it will be 
used in this article. 


August M. Van Eepoel is associated with 
Trenam, Simmons, Kemker, Scharf ¢ Bar- 
kin in Tampa. Mr. Van Eepoel received his 
B.S.B.A. and his J.D. degrees from the 
University of Florida. He is also a certified 
public accountant. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. Mr. 
Van Eepoel wrote Tax Law Notes this 
month on behalf of the Tax Section, Brian 
C. Ellis, chairman, and Bruce H. Bokor, 
editor. 
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Tax Deductible Contributions 


The popularity of this provision 
of the Act primarily stems from 
the deductibility by an individual 
of contributions to his own re- 
tirement plan. This is accom- 
plished by the addition of Section 
219 to the Code which permits 
any individual to deduct annually 
on his federal income tax return 
15% of his compensation up to an 
annual maximum deduction of 
$1,500.4 This deduction is permit- 
ted whether or not the stan- 
dard deduction is taken, and, 
technically, is a deduction taken 
from gross income in arriving at 
adjusted gross income.® Because 
this deduction is computed with 
respect to eligible individuals, 
married persons would each 
compute their own respective de- 
duction; where a joint return is 
filed, the $1,500 maximum deduc- 
tion would still apply to each tax- 
payer and would not limit a cou- 
ple to one $1,500 limitation.® 

It is important to note that only 
contributions paid in cash during 
the taxable year to an IRA are eligi- 
ble for the deduction,” and that 
the percentage of compensation 
limitation is computed only with 
respect to compensation for per- 
sonal services and, broadly speak- 
ing, self-employment income® in- 
cluded in gross income for the 
taxable year. This deduction is 
limited to an individual who was 
not an active participant in any 
other qualified plan, government 
plan (excluding social security) or 
a Section 403(b) annuity plan dur- 
ing any part of the taxable year. 

An employee is considered an 
active participant in a “plan” for 
the taxable year if benefits are ac- 
crued under the plan on his behalf 
(a defined benefit pension plan), 
the employer is obligated to con- 
tribute to the plan on his behalf 


(money purchase pension plan), 
or the employer would have an 
obligation to contribute to the 
plan on his behalf if any contribu- 
tions were made to the plan 
(profit-sharing plan).!1 Moreover, 
an individual who is accruing 
benefits under a plan is consi- 
dered to be an active participant 
even if he only has forfeitable 
rights to those benefits.!2 An indi- 
vidual who becomes a participant 
in a plan and is given past service 
credit for prior years’ employment 
is not considered to have been an 
active participant in the plan for 
those prior years.!* Thus, an indi- 
vidual who has contributed to an 
IRA in years preceding his par- 
ticipation in a qualified plan al- 
lowing prior service credits will 
not lose his deduction for con- 
tributions to his IRA in those pre- 
ceding years. 

“Once an active participant, 
always an active participant’ is 
not the rule under the new Act. 
After an employee is no longer 
employed by his employer, even 
though the employee may have a 
vested interest in a plan, he is not 
considered an active participant 
in the employer’s plan." In addi- 
tion, he is not considered an ac- 
tive participant if his employer 
terminates contributions under a 
plan even though the trust con- 
tinues to provide benefits for the 
employee. An employee who 
elects not to be covered by his 
employer's qualified plan also 
will not be considered an active 
participant provided he does not 
elect later to become an active 
participant whereby he accrues 
benefits for all prior years.1® 

This new deduction is aimed 
strictly at encouraging the fund- 
ing of retirement benefits, and, 
therefore, does not permit an in- 
dividual who has attained the age 
of 70% during a taxable year to 
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make a deductible IRA contribu- 
tion for that year.17 


Individual Retirement Accounts 


The IRAs to which deductible 
contributions can be made are set 
forth in Sections 408 and 409 of 
the Code. These sections estab- 
lish the “individual retirement 
account” “individual retirement 
annuity” and “individual retire- 
ment bond.” 


|. Individual Retirement Account 


The “individual retirement ac- 
count” must be a trust or custodial 
bank account established for the 
exclusive benefit of an individual 
or his beneficiaries.1* Unless the 
Internal Revenue Service permits 
otherwise,’® the trustee must be a 
bank, federal credit union or other 
corporation regulated by the 
banking laws of the particular 
state.2° The trust instrument must 
only permit the trustee to accept 
cash contributions not to exceed 
$1,500 per year on behalf of any 
individual.” In addition, the trus- 
tee cannot be permitted to invest 
in life insurance contracts or to 
commingle the assets with other 
property except in a common trust 
fund.22 The entire interest of an 
individual in his IRA must be 
nonforfeitable, and distributions 
of that interest to him must begin 
no later than the end of the taxable 
year in which he attains the age of 
70'%2.23 These distributions must 
be in such an amount as to exhaust 
the account during the life expec- 
tancy of the individual or the life 
expectancies of the individual 
and his spouse.?4 

If the individual (or the indi- 
vidual and his spouse) should die 
before complete distribution, the 
trust must provide that within five 
years the balance of the account 
will either be distributed to or 
used to purchase an annuity for 
the beneficiaries.2> If an annuity 
is purchased, it must be payable 
over the life expectancy of the 
beneficiaries, and the annuity 
must be distributed to such bene- 
ficiaries immediately.2® 


Il. Individual Retirement Annuity 


An “individual retirement an- 
nuity” under Code Section 408(b) 
is an annuity contract or an en- 
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dowment contract that meets sub- 
stantially the same requirements 
of an individual retirement ac- 
count set forth above and, in addi- 
tion, provides: (1) that the contract 
is not transferable by the owner; 
(2) that the annual premium will 
not exceed $1,500; (3) that any re- 
funded premiums will be applied 
toward the payment of future 
premiums or the purchase of addi- 
tional benefits; and (4) in the case 
of an endowment contract, that it 
will not mature later than the year 
in which the individual attains the 
age of 702.27 Code Section 408(b) 
limits investments in life insur- 
ance to the endowment contract 
because Congress contemplated a 
retirement savings plan by these 
provisions.?® 


lll. Individual Retirement Bonds 


An “individual retirement 
bond” under Code Section 409 is 
a bond issued under the Second 
Liberty Bond Act, which pro- 
vides: (1) for payment of interest, 
or investment yield, only upon 
redemption; (2) that no interest or 
investment yield is payable if the 
bond is redeemed within 12 
months after the date of its is- 
suance; (3) that it ceases to bear 
interest or investment yield on 
the earlier of the date upon which 
the registered owner attains 70% 
years of age or five years after the 
registered owner dies; (4) that 
the registered owner may not con- 
tribute more than $1,500 for the 
bonds in any taxable year; and (5) 
that the bond cannot be 
transferred.29 


Special IRAs 


In addition to the use of an IRA 
to receive retirement contribu- 
tions,the new Act permits three 
special uses of an IRA. These spe- 
cial uses effectively allow some 
portability of assets of qualified 
plans and IRAs. 


I. Rollover IRA from a Qualified 
Plan 


The new Act provides that lump 
sum distributions from a qualified 
plan or annuity will not be taxable 
at the time of distribution if the 
employee transfers all of the dis- 
tribution to an IRA (other than an 
endowment contract) within 60 


days from the date of 
distribution.*® If any amount of 
the distribution consists of em- 
ployee contributions, such 
amount cannot qualify for this 
favorable treatment by a transfer 
to an IRA.*! If such amount is 
transferred, a special excise tax 
may be applicable. The reason 
for this rule is that all amounts to 
be received eventually from an 
IRA are to be taxable, and to per- 
mit employee contributions to the 
IRA would result in some “cost 
basis” to the employee for these 
distributions.* 

If the distribution consists of 
money and other property, then 
the same property received must 
be contributed in kind to the IRA 
to qualify for the rollover. Prop- 
erty of an equivalent value will 
not satisfy this requirement.™ 

It should be noted that the em- 
ployee must receive his entire in- 
terest in the qualified plan on ac- 
count of his separation from serv- 
ice and within one taxable year.*5 
Rollover contributions are not 
deductible under Section 219 
since the distribution has never 
been taxed to the employee.*® 

As will be indicated later,37 the 
favorable capital gain and averag- 
ing provisions of a lump sum dis- 
tribution under the Code are not 
applicable to distributions from 
an IRA. The benefit from the de- 
ferral of taxability gained by this 
type of rollover IRA may be offset 
by the loss of these favorable pro- 
visions. The normal five-year av- 
eraging rules of the Code, how- 
ever, would still be available.** 


II. Conduit IRA 


An employee who uses a roll- 
over IRA from a qualified plan 
and later becomes employed by 
an employer who has a qualified 
plan may be able to transfer those 
IRA funds into his employer's 
qualified plan tax-free.*® To ac- 
complish this transfer, the follow- 
ing must occur: (1) the entire 
amount of the IRA must be distri- 
buted to the employee; (2) no 
amount in the IRA can be attribut- 
able to any source other than a 
rollover contribution from a qual- 
ified plan (excluding H.R. 10 
plans) plus any earnings on such 
sums; and (3) the entire amount of 
the distribution must be paid into 
the new employer’s qualified 
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plan within 60 days from the date 
of the distribution from the IRA.*° 
The statutory language of the Act 
does, however, raise some ques- 
tion as to whether the distribution 
from the conduit IRA and the 
transfer to the qualified plan must 
be made within 60 days from the 
distribution from the previous 
qualified plan. 

These conditions clearly would 
not permit any IRA to be termi- 
nated, and its funds transferred to 
a qualified plan without taxation. 
Only an IRA that has been the re- 
cipient of a rollover contribution 
from a qualified plan previously 
and that, at the time of distribu- 
tion, consists only of such rollover 
contributions and_ earnings 
thereon is eligible for conduit IRA 
status. Consequently, because 
there is no limitation on the 
number of IRAs that an individual 
may set up, the use of anew IRA 
for any rollover contribution from 
a qualified plan should be 
considered.*! 

Because a conduit IRA serves as 
a transfer vehicle from one qual- 
ified plan to another, the availa- 
bility of the favorable capital gain 
and averaging provisions of a 
lump sum distribution under the 
Code are regained for the assets 
contributed to the new qualified 
plan, rather than being lost as in 
the previously discussed rollover 
IRA situation.* 


III. Rollover IRA from an IRA 


An additional special provision 
permits any amount to be distri- 
buted out of an IRA to the indi- 
vidual without any taxability if 
that entire amount is deposited 
into another IRA within 60 days of 
the distribution.** By this provi- 
sion, Congress wishes to facilitate 
the changing of IRA 
investments,“ but its use is lim- 
ited to once every three years by 
an individual.*5 


Taxable Aspects of IRAs 


The deductibility of contribu- 
tions to an IRA and the use of a 
conduit or rollover IRA to defer 
taxation have previously been 
discussed.** With respect to the 
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IRA as an entity, it is exempt from 
taxation except for the taxes im- 
posed on its unrelated business 
income.*7 This exemption is lost 
as of the first day of any taxable 
year during which a prohibited 
transaction occurs or the indi- 
vidual borrows any money under 
an annuity contract in the IRA.*® 
In either event, the individual is 
deemed to have received dis- 
tribution of the account or the an- 
nuity as of the first day of that tax- 
able year and is taxed on the value 
of that distribution.*® 


I. Distributions 

The total amount of all distribu- 
tions received by an individual 
from an IRA are taxable as ordi- 
nary income to that individual in 
the year received.®® This results 
from the fact that the Code clearly 
states there is no “cost basis” for 
any person in any IRA.5? 
Moreover, such distributions are 
not eligible for the favorable lump 
sum distribution averaging provi- 
sions of the Code although they 
are eligible for the normal five- 
year averaging rules.5? 

Congress strongly intended 
that an IRA be a retirement plan. 
Accordingly, no distributions are 
contemplated under the Act prior 
to age 59%. To encourage this re- 
tirement aspect, Code Section 
408(f)(1) provides that, in addition 
to the ordinary income tax that is 
otherwise due upon a distribu- 
tion, a penalty tax shall be due at 
the rate of 10% of the amount of 
distributions prior to the age of 
59%. The only statutory exception 
to this additional tax is in the case 
of distributions on account of a 
disability in which the individual 
is unable to engage in any sub- 
stantial gainful activity by reason 
of any medically-determinable 
physical or mental impairment 
which can be expected to result in 
death or to be of long continued or 
indefinite duration.5* 

In addition to actual distribu- 
tions before age 59%, there are 
also “deemed distributions.” One 
such distribution occurs to the ex- 
tent that the account or any por- 
tion thereof is used as security for 
a loan.54 Thus, that portion so 
used is treated as a distribution to 


that individual. If this “deemed 
distribution” occurs prior to age 
59%, then, in addition to the in- 
come tax due upon that distribu- 
tion, the 10% penalty tax also 
applies.55 Another “deemed dis- 
tribution” occurs to the extent that 
any IRA assets are utilized to 
purchase life, health, accident or 
other insurance. The amounts 
used for this purpose are not sub- 
ject to the 10% penalty tax.5® 


II. Excess Contributions 

Congress also firmly intended 
that this new retirement plan for 
individuals would not become a 
haven for the tax-free accumula- 
tion of income through contribu- 
tions of property to an IRA in an 
amount beyond the maximum de- 
duction. Code Section 4973 was 
enacted, therefore, to tax excess 
contributions to an IRA at the rate 
of 6% per year with this tax speci- 
fically imposed upon _ the 
individual.57 An excess contribu- 
tion is basically any amount con- 
tributed to an IRA during a taxa- 
ble year in excess of the allowable 
deduction for that year.5* In addi- 
tion to that amount, however, 
prior years’ excess contributions 
are also considered unless they 
have been paid out and previ- 
ously taxed to the individual, or 
offset by undercontributing sub- 
sequently to the IRA by the 
amount of the excess contribu- 
tions in the account.5® 

To avoid the harshness of this 
penalty tax in the situation of an 
honest mistake during the year, as 
well as the situation of an indi- 
vidual who becomes a participant 
in a qualified plan late in the taxa- 
ble year after having already 
made IRA contributions, Code 
Section 408(d)(4) was enacted. 
Technically, this section provides 
that nondeductible excess con- 
tributions made during a taxable 
year may be distributed to the in- 
dividual prior to or on the due 
date of his income tax return for 
that year (including extensions) 
without having such distributions 
included in the individual’s gross 
income.® The 6% penalty tax also 
is avoided by this distribution be- 
cause amounts to which Section 
408(d)(4) applies are considered 


THE FLORIDA BAR JOURNAL 


| 
| 
i 
‘nae 
| 
/ 
i 
| 
pore 
: 


been 


as never 
contributed.*! However, any net 
income attributable to the excess 
contribution must be included in 
income by the individual to avoid 
the 6% penalty tax.® 


having 


III. Tax on IRA Accumulations 
The Congressional intent that 
the IRA be used during retire- 
ment is further reinforced and en- 
couraged by the imposition of a 
50% tax if distributions from the 
IRA under actuarial principles 
tax is computed on the difference 
in any one year of the amount re- 
quired to be distributed from an 
IRA under actuarial principles 
based on life expectancies and the 
actual amount distributed.® 


IV. Individual Retirement Bonds 

Rules comparable to individual 
retirement accounts and indi- 
vidual retirement annuities also 
apply to individual retirement 
bonds. Basically, the entire pro- 
ceeds of such a bond are included 
in income upon redemption,®4 
and there is no “cost basis” in the 
bond.® If unredeemed by age 
70%, the bond is considered re- 
deemed during the taxable year in 
which the individual attains that 
age.®* If the bond is redeemed 
prior to age 59%, there is a 10% 
penalty tax except in cases of 
disability.6?7 Redemptions within 
12 months of issuance are not 
taxed if no deduction under Sec- 
tion 219 is claimed.®* 


Estate and Gift Tax Aspects 

The retirement use of an IRA is 
again emphasized by Congress’ 
failure to amend Sections 2039(c) 
and 2517 of the Code to cover 
IRAs. These are the two sections 
which generally exempt qualified 
plans from estate and gift taxation, 
respectively. This failure does not 
represent an oversight by the 
Congress, and the failure to 
amend was purposely done to en- 
courage the use of the IRA funds 
prior to death.® 

It appears, however, that the 
benefit of these estate and gift tax 
provisions can be regained by a 
distribution and transfer to a qual- 
ified plan from a conduit IRA. 
Obviously, at that point, the assets 
are part of a qualified plan so that 
the fact that assets of an IRA do not 
qualify under Sections 2039(c) 
and 2517 seems irrelevant. 

Congress also failed to direct its 
attention specifically to certain 
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questions that will arise in con- 
nection with an IRA that forms 
part of an individual’s gross estate 
for federal estate tax purposes. 
Normally, interests of an indi- 
vidual included in his gross estate 
received fair market value 
bases.7° Because of the unavaila- 
bility of Code Section 2039(c), an 
individual’s IRA should be in- 
cluded in his federal gross estate. 
Therefore, basis and other ques- 
tions immediately arise. Code 
Section 408(d)(1), however, 
clearly states that no basis is al- 
lowed in an IRA to any person. 
Moreover, the annuity and in- 
come in respect of a decedent 
rules7! raise further questions for 
the treatment of an IRA and dis- 
tributions therefrom. These ques- 
tions are beyond the scope of this 
article but should be analyzed by 
the practitioner. 


Employment Related IRAs 


In addition to the situation 
where an individual establishes 
an IRA, the Act also contemplates 
an employer or a labor union (or 
other employee association) es- 
tablishing an IRA for an employee 
or employees, or contributing 
wholly or partially to an IRA on 
behalf of an employee or 
employees.72 Such an IRA must 
be for the exclusive benefit of the 
employees or their beneficiaries, 
must meet all the requirements 
for an individual IRA and must 
also require a separate accounting 
for the interest of each 
employee.” 

Contributions by an employer 
on behalf of an employee are de- 
ductible by the employee under 
section 219 as his own IRA con- 
tributions, subject, of course, to 
the same limitations and restric- 
tions previously discussed.”4 Ac- 
cordingly, an employer's con- 
tributions are deductible by the 
employer as compensation and 
are includable in the employee’s 
gross income as compensation.’> 
As such, employer contributions 
are subject to social security and 
unemployment taxes, but income 


tax withholding is not required if 
the employer can reasonably ex- 
pect his contributions to be de- 
ductible by the employee.7® 

Employers and employee as- 
sociations establishing IRAs for 
their employees and members 
apparently are subject to the new 
reporting and disclosure provi- 
sions of the Act,?7 and if prohib- 
ited transactions occur with the 
IRA, the new penalty taxes of Sec- 
tion 4975 of the Code may be 
applicable.”8 


Trustees and Custodians 

Trustees and custodians of 
IRAs are subject, of course, to ap- 
plicable federal and state se- 
curities, banking, insurance and 
fiduciary laws. In addition, they 
are also subject to the new 
fiduciary responsibility rules of 
the Act.79 

The securities laws problems in 
connection with IRAs are serious. 
Although the Securities Act of 
1933 does not require a registra- 
tion of interests in bank-operated 
common trust funds sold to a plan 
qualified under Section 401 of the 
Code, it does require a registra- 
tion of such interests sold to H.R. 
10 plans.®° This fact has been em- 
phasized recently by the Se- 
curities and Exchange 
Commission’s Division of Corpo- 
rate Finance in a “no action” let- 
ter indicating that such sales to 
H.R. 10 plans are not exempt from 
registration.®! Although ques- 
tionable, the possibility of an in- 
trastate offering exemption, how- 
ever, may be used.8? 

Because sales of such interests 
to IRAs similarly are not exempt- 
ed from federal registration 
requirements, these H.R. 10 de- 
velopments are particularly rel- 
evant to IRAs. This is due to the 
fact that a trustee of an IRA cannot 
commingle the IRA assets with 
other property except in a com- 
mon trust fund.8* Therefore, a 
bank may hesitate to handle IRAs 
ifit must comply with the registra- 
tion requirements under the fed- 
eral securities laws in order to in- 
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vest IRA assets in a common trust 
fund. Of course, state securities 
laws must also be considered, as 
well as satisfaction of the anti- 
fraud provisions under the federal 
securities laws. 

Contrary to the employer’s situ- 
ation, trustees apparently are not 
subject to the reporting and dis- 
closure provisions of the Act.* 
Nevertheless, Code Section 
408(i) does direct the Secretary of 
the Treasury to require a trustee 
to report the contributions to and 
distributions from an IRA both to 
the Treasury and to the individual 
establishing an IRA. It should be 
pointed out also that Code Section 
6047(d) requires trustees of IRAs 
to file such tax returns and other 
information as may be required by 
the Secretary. There is a $10 pen- 
alty for each failure to report 
under this latter statute unless 
reasonable cause is shown.®® Fi- 
nally, trustees must be bonded as 
other fiduciaries under the Act 
unless exempted by the Act.®¢ 
Conclusion 

The Internal Revenue Service 
has formulated a model trust and a 
model custodial account agree- 
ment that may serve as qualified 
IRAs.®7 They are referred to by 
the Service as Form 5305 (Indi- 
vidual Retirement Trust) and 
Form 5304-A (Individual Retire- 
ment Custodial Account). An IRA 
explanatory pamphlet is also ex- 
pected to be issued by the Serv- 
ice. 

The Service has issued a 
Technical Information Release 
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which states that the Service will 
not issue rulings or determination 
letters to individuals concerning 
IRAs, although employers, banks, 
insurance companies, and similar 
entities may obtain such advance 
approval.8® The Treasury has 
promulgated Regulations govern- 
ing the use of individual retire- 
ment bonds under Code Section 
409.89 

The Pension Benefit Guaranty 
Corporation, established under 
the new Act, is also available to 
advise and assist individuals in 
evaluating and establishing IRAs, 
including rollover and conduit 
IRAs. 


It is probable that a large 
number of IRAs will emerge this 
year as individuals take advantage 
of the new deduction allowable 
on their federal income tax re- 
turns. It is hoped that these indi- 
viduals fully understand that an 
IRA is a serious retirement in- 
come vehicle and not one in- 
tended for use as a reserve bank 
account. Proper counseling by the 
taxpayer's attorney should aid in 
resolving these questions. 0 
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amajor new 
publication... 

FLORIDA JUR FORMS is a legal 
and business forms set that really 
performs. Here are the ingredients 
you need for drafting effective 
instruments . . . set forth in the same 
order you follow in creating property 
settlements, leases, contracts, wills and 
the many other legal and business 
documents so important to everyday 
practice. 

Model forms are written in clear, 
up-to-date language and keyed 
throughout to controlling Florida law. 
Optional clauses help you tailor the 
instrument to your client’s needs. Checklists 
guard against possible errors of omission . . . and 
filing, recording and publication information is 
furnished wherever required. 

What about finding the right form? FLORIDA JUR 
FORMS makes it easy . . . by offering three fast methods 
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Sale by the Secured Creditor Under Article 9 


SCHWALBE 


In a recent Florida case, Turk 

v. St. Petersburg Bank and Trust 
Company,'! the Second District 
Court of Appeal had before it a 
case involving Fla. _ Stat. 
679.504(3), which outlines the 
procedures involved in disposi- 
tion of collateral by a secured 
party under the Florida Uniform 
Commercial Code. The court at 
page 536 stated: 
This code was adopted and became effec- 
tive in Florida on January 1, 1967. We have 
been unable in our research to find a 
Florida case construing the language con- 
tained in the quoted section [Fla. Stat. 
679.504(3)]... 


The purpose of this article is to 
examine the operation of Fla. Stat. 
679.504(3) (herein referred to as 
the “‘statute”) as well as some 
cases from other jurisdictions 
which have construed this provi- 
sion of the Uniform Commercial 
Code. 

At the outset, any secured party 
taking possession of collateral 
must sell the collateral under the 
statute unless the secured party 
retains possession under Fla. Stat. 
679.505.2 If ‘“‘commercially 
reasonable” disposition by the 
secured party as required by the 
statute is not feasible, the collat- 
eral must be returned to the 
debtor subject to the security 
interest. 

The two basic requirements of 
the statute are that under certain 
circumstances notice of the sale 
must be given and the disposition 
must be “commercially reasona- 


ble.” 


Notice 


With respect to notice the stat- 
ute provides as follows: 


Richard B. Schwalbe is a partner in 
Smith, Hulsey, Schwalbe, Spraker & 
Nichols, Jacksonville. He has bachelor’s 
and law degrees from the University of 
Florida. He writes this column on behalf 
of the Corporation, Banking and Business 
Law Section, Marvin E. Barkin, chairman; 
Michael A. Berke, editor. 
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...Unless collateral is perishable or 
threatens to decline speedily in value or is 
of a type customarily sold on a recognized 
market, reasonable notification of the time 
and place of any public sale or reasonable 
notification of the time after which any 
private sale or other intended disposition 
is to be made shall be sent by the secured 
party to the debtor, and except in the case 
of consumer goods to any other person who 
has a security interest in the collateral and 
who has duly filed a financing statement 
indexed in the name of the debtor in this 
state or who is known by the secured party 
to have a security interest in the 
collateral. . . 


The court in Turk limited the de- 
finition of “...‘recognized mar- 
ket’ to widely recognized stock 
and commodity exchanges which 
are regulated in some substantial 
way...”  and_ held that 
“automobile auctions should 
not be construed as a ‘recognized 
market’ under the [statute]. . .” 
thus requiring a secured party sell- 
ing automobile collateral to give 
notice as required by the statute.5 
The court in Turk also held that 
failure of the secured party to give 
the notice required by the statute 
deprives the secured party of its 
right to a deficiency against any 
debtor or guarantor not so 
notified. 

Notice of sale under the statute 
may be written or oral,® although 
the better practice would be to 
give written notice to all parties as 
required by the statute specifying 
particularly the time and place of 
any public sale? and the time after 
which any private sale or other in- 
tended disposition is to be made.® 
The fact that the debtor may have 
a reasonable expectation that col- 
lateral will be sold as a result of 
several conversations with the se- 
cured party does not satisfy the 
notice requirement.® 

“Reasonable notification” re- 
quired in the statute is not defined 
but the official comment to §9-504 
of the Uniform Commercial Code 
provides that “. . .ata minimum it 


[notice] must be sent in such time 
that persons entitled to receive it 
will have sufficient time to take 
appropriate steps to protect their 
interests by taking part in the sale 
or other disposition if they so de- 
sire.” A notice which was given 
two days before the sale and was 
received by the debtor two days 
after the sale is not reasonable.’ 
Ten days’ notice of sale under a 
security agreement providing for 
five days’ notice of sale is 
reasonable.!! The notice may be 
in the form of a letter! or a copy of 
the notice of the sale which was 
published the local 
newspaper.’ If the notice by the 
secured party is to be given by 
mail, the secured party should 
make a diligent search to deter- 
mine the correct current mailing 
address of the debtor, the notice 
should be correctly addressed to 
the debtor, the letter should con- 
tain the correct postage prepaid 
and the secured party must be 
prepared to prove that the letter 
was duly mailed in the United 
States mail.!¢ Proper notice is im- 
portant because if notice is not 
given or is insufficient under the 
statute or the notice is not prop- 
erly sent to the debtor, the se- 
cured party becomes liable for 
any loss caused by failure of the 
secured party to comply with the 
statute and in the case of con- 
sumer goods minimum damages 
are set by law.!5 One final word of 
caution—the drafter of the notice 
should be sure that the notice 
does not defame the debtor or any 
other party liable on the secured 
indebtedness.1& 


Commercially Reasonable Sale 


With respect to the sale or other 
disposition of collateral, the stat- 
ute provides: 


.. Sale or other disposition may be as a 
unit or in parcels and at any time and place 
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and on any terms but every aspect of the 
disposition including the method, manner, 
time, place and terms must be commer- 
cially reasonable. .. . 


Article 9 gives some meaning to 
the term “commercially reasona- 
ble” by providing that: 


The fact that a better price could have been 
obtained by a sale ata different time or ina 
different method from that selected by the 
secured party is not of itself sufficient to 
establish that the sale was not made in a 
commercially reasonable manner. If the 
secured party either sells the collateral in 
the usual manner in any recognized mar- 
ket therefor or if he sells at the price cur- 
rent in such market at the time of his sale or 
if he has otherwise sold in conformity with 
reasonable commercial practices among 
dealers in the type of property sold he has 
sold ina commercially reasonable manner. 
The principles stated in the two preceding 
sentences with respect to sales also apply 
as may be appropriate to other types of 
disposition. A disposition which has been 
approved in any judicial proceeding or by 
any bona fide creditors’ committee or rep- 
resentative of creditors shall conclusively 
be deemed to be commercially reasonable, 
but this sentence does not indicate that any 
such approval must be obtained in any 
case nor does it indicate that any disposi- 
tion not so approved is not commercially 
reasonable. Fla. Stat. 679.507(2). 


Looking to some of the cases 
dealing with the requirement of 
“commercially reasonable” sale, 
we find certain facts which have a 
material bearing on the question 
of whether a sale is “commer- 
cially reasonable.” In the case of 
In re Zsa Zsa Limited,'" the se- 
cured party sold collateral consist- 
ing of cosmetics, boxes and labels, 
office furniture, warehouse 
equipment and accounts receiva- 


ble. In holding the sale to be 
commercially reasonable, the 
court noted (a) the sale was publi- 
cized in the New York Times on 
four occasions and the notice ade- 
quately described the types of 
goods to be sold, specified the 
conditions of sale and referred to 
documents and samples which 
bidders could inspect prior to the 
sale date;!® (b) an inventory list 
was available for inspection at the 
location of the collateral and the 
office of the auctioneer and sam- 
ples of inventory were available 
on five dates before the sale;*® (c) 
a professional auctioneer with 25 
years experience conducted the 
sale at which 14 people registered 
their presence;”° (d) the terms of 
the sale provided for bulk and lot 
bidding and the sale was con- 
ducted in that manner;?! and (e) 
the auctioneer testified that prep- 
aration for the sale and the sale 
proper were conducted in a com- 
mercially reasonable manner.?2 


In the case of Sierra Financial 
Corporation v. Brooks-Farrer 
Co.,?* secured party purchased for 
$500 collateral consisting of fire- 
lighters and butane fuel. In hold- 
ing the sale to be “commercially 
reasonable” the court noted that 
(a) notice of sale was given to all 
interested parties who were later 
present at the sale, the sale was 
held after seven days’ notice and 
notice of the sale was published;24 
(b) possession of the collateral by 
the secured party is not necessary 


FRONTIER 


INTERNATIONAL INVESTIGATORS 


Investigation Specialist: Licensed & Bonded—Workmen’s Compensation; Arson & Ex- 
plosion; Defense & Plaintiff Investigations; General Investigations of All Types; Com- 
prehensive Reports in All Cases. Serving the Attorneys With Pride. 
Write, Wire or Phone Collect: (813) 683-8566 
24 Hours a Day, 7 Days a Week—We Never Sleep 
Serving the Entire Free World. 


1040 Brenda Lane, Lakeland, Florida 33823 


when possession by the secured 
party is prevented by the 
debtor;25 and (c) the inventory 
was described in detail as to both 
contents and location to the bid- 
ders at the sale. Although there 
was a great disparity between the 
bid price ($500) and the value of 
the goods ($27,616), the court 
held that under the facts of the 
case, the distressed nature of the 
sale, and the provision of the 
Uniform Commercial Code regard- 
ing the fact that a better bid price 
could have been obtained, the dif- 
ferential was not sufficient to in- 
validate the sale.”® 

The case of Fenstermacher v. 
Philadelphia National Bank,?? 
suggests that in the sale of stock, 
the secured party should request 
from all debtors a list of possible 
purchasers of collateral and that 
notice of sale should be sent to 
such parties.?8 

In the case of Mercantile Fi- 
nancial Corp. v. Miller,?® secured 
party purchased collateral having 
an alleged fair market value of 
$750,000, for $19,000. The court 
held that the sale was not “com- 
mercially reasonable” under the 
Pennsylvania Uniform Commer- 
cial Code noting that (a) there was 
minimal publicity of the sale, (b) 
the sale was held in the early 
evening at one of three sites 
where the assets were located, (c) 
secured party failed to locate 
likely purchasers, (d) the secured 
party knew that only one bidder 
who had no knowledge of the 
market for the goods being sold, 
would be present at the sale and 
(e) the conduct of the sale differed 
markedly from the description ofa 
typical auction of the type of 
goods sold as described by an ex- 
pert witness for the defense.*° 

The case of Harris v. Bower*! 
suggests that as a part of making a 
sale in acommercially reasonable 
manner, the collateral should be 
advertised in trade journals or 
magazines which deal with the 
collateral being sold.32 


In summary, in order to hold a 
“commercially reasonable” sale, 
the secured party should (a) dis- 
pose of the collateral within a 
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reasonable period after acquiring 
possession and before deteriora- 
tion of the collateral occurs in due 
course, (b) determine the exis- 
tence of any recognized market 
for the collateral and dispose of 
the collateral in that market, if 
any, (c) give notice of the sale as 
required by the statute and the 
cases on notice requirements, (d) 
determine from the debtors as 
well as any market sources, names 
and addresses of possible buyers 
and give such buyers notice of the 
sale, (e) retain the services of a 
professional auctioneer or a rec- 
ognized dealer in the market in- 
volved, if appropriate for the dis- 
position of the collateral (this pro- 
cedure provides the secured party 
with an expert witness), (f) pub- 
lish acomplete notice of sale in all 
appropriate media, (g) keep a rec- 
ord of all inquiries about the sale, 
register all persons attending the 
sale and make the collateral avail- 
able for inspection prior to the 
sale and (h) hold the sale in accor- 
dance with the notice. i) 


FOOTNOTES 


1281 So. 2d 534 (2 D.C.A. Fla. 1973). 

2 Farmers State Bank of Parkston v. 
Otten, 204 N.W. 2d 178 (N.D. 1973); Fla. 
Stat. 679.505(1) requires sale of consumer 
goods under Fla. Stat. 679.504 within 90 
days after the secured party has taken pos- 
session if more than 60% of the purchase 
price or the secured loan has been paid by 
the debtor in cash unless the debtor has 
signed after default a statement renounc- 
ing or modifying his rights under Part V of 
Chapter 679, Fla. Stat.; Fla. Stat. 
679.505(2) permits collateral other than 
collateral under Fla. Stat. 679.505(1) to be 
retained by the secured party in satisfac- 
tion of the debt, provided the debtor and 
any other secured party having a security 
interest in the collateral do not object to 
such retention in writing within 30 days 
after receipt of written notice from the se- 
cured party advising that the secured party 
intends to retain the collateral in satisfac- 
tion of the obligation. 

3 Michigan National Bank v. Marston, 29 
Mich. App. 99, 185 N.W. 2d 47 (C.A. Mich. 
1970). 

4281 So. 2d at 536. 

5 [bid. 

6 Crest Investment Trust, Inc. v. Alatzas, 
264 Md. 571, 287 A. 2d 261 (C.A. Md. 
1972); contra: Foundation Discounts, Inc. 
v. Serna, 81 N.M. 474, 468 P. 2d 875 (1970) 
(held that written notice of sale is re- 
quired). 

7 Associates Discount Corp. v. Forcier, 5 
UCCRS 294 (N.Y. Sup. Ct.) (dictum). 

8 Associates Discount Corp. v. Forcier, 
supra note 7. 

® Aimonetto v. Keepes, 501 P. 2d 1017 
(Wyo. 1972). 

10 Conti Causeway Ford v. Jarossy, 114 
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N.J. Supp. 382, 276 A. 2d 402 (D.C. N.J. 
1971). 

11 Motor Contract Co. v. Sawyer, 180 
S.E. 2d 282, (C.A. Ga. 1971) (dictum); this 
case contains a notice.of private sale which 
was held to be sufficient. 

12 Hawkins v. General Motors Accep- 
tance Corp., 250 Md. 144, 242 A. 2d 120 
(C.A. Md. 1968). 

13 U.S. v. Pirnie, 339 F. Supp. 702 (D.C. 
Neb. 1972). 

14 Edmondson v. Air Service Co., 123 
Ga. App. 263, 180 S.E. 2d 589 (C.A. Ga. 
1971). 

15 Fla. Stat. 679.507(1) which in the case 
of consumer goods provides that the dam- 
ages shall be an amount not less than the 
credit service charge plus ten percent of 
the principal amount of the debt or the 
time price differential plus ten percent of 
the cash price; Conti Causeway Ford v. 
Jarossy, supra note 10; in Farmers State 
Bank of Parkston v. Otten, supra note 2, it 
was held that when the secured party has 
not proceeded in accordance with the pro- 


visions of the statute (no sale was held and 
the court equated this to failure to give 
notice as required by the statute), the 
measure of damages is the value of the 
collateral less the debt. 

16 See G.M.A.C. v. Howard, 474 S.W. 2d 
933 (Civ. App. Tex. 1971). 

17 352 F. Supp. 665 (S.D. N.Y. 1972). 

18 Td. at 668. 

19 [bid. 

20 Thid. 

21 [bid. 

22 Id. at 669. 

23 93 Cal. App. 3rd 698, 93 Cal. Rptr. 422 
(Ct. App. Cal. 1971). 

241d. at 425. 

25 [bid. 

26 Td. at 426. 

27 351 F. Supp. 1015 (E.D. Penn. 1972). 

28 Td. at 1017. 

29 292 F. Supp. 797 (E.D. Penn. 1968). 

307d. at 801. 

31 266 Md. 579, 1295 A. 2d 870 (Ct. App. 
Md. 1972). 

32 Jd. at 875. 
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lows: 

New 
Account Present Budget 
No. Account Name Budget Increases Total 
413 Cost of Proceedings $65,000 $12,000 $77,000 
709 Public Affairs Travel 4,000 250 4,250 
935 Building and Grounds 20,355 3,145 23,500 

Total Increases $15,395 

Decreases 

513 Book Development $87,264 $15,395 $71,869 

and Printing $15,395 


These amendments, when added to amendments previously 
made, are in excess of five per cent of the total income of The Florida 
Bar for the current fiscal year. The proposed amendments shall 
become final unless written objections to any item or items of 
amendmentare filed by members of The Florida Bar with the under- 
signed at Tallahassee on or before May 10, 1975. 
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Executive Director 
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EQUAL JUSTICE UNDER LAW 


Gerstein v. Pugh—The Supreme Court Speaks 


After three district court deci- 
sions, a Fifth Circuit ruling, and 
two arguments in the United 
States Supreme Court, one-half of 
the original Pugh v. Rainwater 
case has finally been decided. 
(The portion which attacks money 
bail is still in the Fifth Circuit.) 
On February 18, 1975, the Su- 
preme Court, in Gerstein v. Pugh! 
unanimously declared uncon- 
stitutional the Florida practice 
which permitted a state attorney 
to determine probable cause. But 
the decision rejected (5-4) the 
lower court holdings which, as a 
matter of 14th amendment due 
process, required probable cause 
to be determined in a full-blown 
adversary style preliminary hear- 
ing. 

The decision represents a 
fourth amendment compromise 
position that creates new criminal 
procedure safeguards for defen- 
dants with one hand and under- 
mines them with another. The 
“rule” is: 

Whatever procedure a State may adopt, it 
must provide a fair and reliable determina- 
tion of probable cause as a condition for 
any significant pretrial restraint on liberty, 
and this determination must be made by a 


judicial officer either before or promptly 
after arrest.” 


Certain things are clear: (1) A 
state attorney no longer can be the 
final arbiter of probable cause. (2) 
Habeas corpus must be available 
to review probable cause deci- 
sions. (3) Shadwick v. City of 
Tampa, 407 U.S. 345 (1972), is 
overruled. (Shadwick permitted 
probable cause to be determined 


Bruce S. Rogow is an associate professor 
at the Nova University Law Center in Fort 
Lauderdale. He and Phillip Hubbart rep- 
resented the respondents in Gerstein v. 
Pugh. Mr. Rogow writes the column this 
month on behalf of the Legal Aid and In- 
digent Defendant Committee, Paul Doyle, 
chairman; Steven Wisotsky, editor. 
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by a court clerk because he was 
unaffiliated with the prosecution 
or the police and thus “neutral 
and detached.” Pugh requires a 
judicial determination of proba- 
ble cause. Thus, Shadwick, a 
two-year-old 9-0 opinion, has 
been reversed. Florida municipal 
court charging practices, which 
permit court clerks to issue war- 
rants upon private complaints, 
will have to be brought into con- 
formity with Pugh.) (4) No pro- 
cedural obstacles exist to federal 
court review of state pretrial crim- 
inal procedures as long as one is 
careful to frame a complaint prop- 
erly. In other words, the comity 
principles of Younger v. Harris, 
401 U.S. 37 (1971), offer no bar.? 
As long as one does not seek re- 
lease, the Preiser v. Rodriguez, 
411 U.S. 475 (1973), exhaustion 
doctrine is avoided.* A class ac- 
tion will overcome any mootness 
problem since pretrial procedures 
present issues “capable of repeti- 
tion yet evading review” which 
are preserved by the class.5 
Certain aspects of the case re- 
quire careful analysis. Those 
areas, broadly stated, are: (1) The 
time and scope of the probable 
cause decision; (2) the method of 
proof to be used to determine 
probable cause; and (3) the man- 
ner in which the probable cause 
decision may be reviewed. 


A. Time and Scope of Probable 
Cause Decision 


Determinations of probable 
cause will have to be made 
“promptly” after arrests without a 
warrant.® (Warrantless arrests, 
usually made “on the street,” con- 
stitute the vast majority of arrests 
and this article is primarily con- 
cerned with the procedures 
necessary in those cases.) The 
Court infers that a first appear- 


ance hearing or bail hearing may 
be an appropriate time. In Florida 
this would mean that probable 
cause could be determined within 
24 hours after arrest, for that is the 
time within which the first ap- 
pearance hearing must now take 
place. Fla. Rule Crim. Proc. 
3.130(b). 

That may be too late. The Court 
points out that: 
Once the suspect is in custody, however, 
the reasons that justify dispensing with the 
magistrate’s neutral judgment evaporate.” 

The need to accelerate and en- 
large the scope of our present first 
appearance hearing is under- 
scored by the fact that even the 
bail decision should be preceded 
by a probable cause determina- 
tion: 
Even pretrial release may be accompanied 
by burdensome conditions that effect a 
significant restraint on liberty. See,e.g., 18 
U.S.C. Sec. 3146 (a) (2), (5). When the 
stakes are this high, the detached judg- 
ment of a neutral magistrate is essential if 
the fourth amendment is to furnish mean- 
ingful protection from unfounded inter- 
ference with liberty. Accordingly, we hold 
that the fourth amendment requires a judi- 
cial determination of probable cause as a 
prerequisite to extended restraint on lib- 
erty following arrest.® 


While the Court admits that it 
“cannot define specifically” what 
constitutes a restraint which re- 
quires a probable cause determi- 
nation, the only cases clearly ex- 
cluded are those in which the sole 
condition is to “‘appear for trial.””® 
Thus a person given a summons 
need not be accorded a probable 
cause determination. Beyond 
that, even recognizance releases 
pose significant restraints on lib- 
erty which would require a judi- 
cial probable cause decision. 
Therefore, if “custody” termi- 
nates the state interest in avoiding 
a magistrate, and conditions of 
pretrial release should be deter- 
mined after probable cause is de- 
cided, one must conclude that the 


q 
' 
| 
} : 
: 
pice 
j 
ry 
| 
. 
‘ 
205 


first appearance should occur 
within a few hours after arrest. 
Twenty-four hours certainly is too 
long, especially when one re- 
members that one day of incarcer- 
ation after trial is prohibited un- 
less counsel is provided or prop- 
erly waived. Argersinger v. Ham- 
lin, 407 U.S. 25 (1972). How then 
can liberty be taken before trial 
for 24 hours without a probable 
cause hearing? 


B. The Method of Proof 


Justice Stewart, in his concur- 
ring opinion, viewed the Court’s 
rejection of adversary hearings as 
dicta.!° However one looks at that 
issue, the Court did speak about 
the method of proving probable 
cause and those statements must 
be analyzed. 

The decision generally ap- 
proves a determination of proba- 
ble cause on “hearsay and written 
testimony... .”!! (emphasis sup- 
plied). The use of the conjunctive 
“and” is a deliberate effort to re- 
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quire more than mere hearsay af- 
fidavits. If the Court intended to 
tolerate hearsay affidavits it could 
have said so. 

The key is in construing the 
“fair and reliable determination” 
standard.!2 While it is a paradox to 
use those terms and, as the Court 
does, preclude cross-examination 
by counsel in the next breath, it is 
hard to conceive of the Court tol- 
erating a judicial probable cause 
determination based solely upon 
hearsay affidavits. The judicial of- 
ficer must carefully examine the 
evidence supporting the allega- 
tion of probable cause. Live, first- 
hand testimony is best suited to 
that task. Presenting the magis- 
trate with direct affidavits offers 
no opportunity to inquire, but at 
least provides the sworn tes- 
timony of a person with firsthand 
knowledge. Live hearsay would 
permit judicial inquiry into the re- 
liability of the information. Hear- 
say affidavits offer nothing, for 
they preclude inquiry and are 
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subject to the usual infirmities of 
secondhand knowledge. 

While the Court relied upon Ex 
Parte Bollman, 8 U.S. (4 Cranch) 
75 (1807) as a model for review of 
probable cause (see discussion 
below), that case also delineates 
the limited evidentiary confines 
within which a judicial officer 
must work in order to make sure 
that the determination is, as the 
Court now requires, “fair and 
reliable.”!* Hearsay affidavits do 
not meet the test. 


C. Method of Review 


The Pugh decision leaves no 

doubt that habeas corpus must be 
available to test probable cause 
decisions. The Court, looking to 
history, wrote: 
The initial determination of probable 
cause also could be reviewed by higher 
courts on a writ of habeas corpus. . .This 
practice furnished the model for criminal 
procedure in America immediately follow- 
ing the adoption of the fourth amendment, 
see Ex parte Bollman, 8 U.S. (4 Cranch) 75 
(1807); Ex parte Burford, 7 U.S. (3 Cranch) 
448 (1806); United States v. Hamilton, 3 
U.S. (3 Dall.) 17 (1795), and there are indi- 
cations that the framers of the Bill of Rights 
regarded it as a model for a “reasonable” 
seizure.'4 

Two factors combined to revive 
habeas corpus instead of granting 
the automatic adversary prelimi- 
nary hearings which were sought. 
Justice Powell’s holding, in a 
footnote, said that “A Constitu- 
tional doctrine requiring adver- 
sary hearings for all persons de- 
tained pending trial could ex- 
acerbate the problem of pretrial 
delay.”*5 On the other hand, the 
Court recognized that confronta- 
tion and cross-examination might 
enhance the reliability of proba- 
ble cause determinations in some 
cases.4® Habeas corpus, initiated 
by the defendant, strikes the mid- 
dle ground. 

Florida’s prior practice, which 
permitted the state attorney’s in- 
formation to foreclose a habeas 
inquiry, is doomed. Now even a 
judicial determination will be re- 
viewable in an adversary pro- 
ceeding. A grand jury’s decision 
on probable cause is probably still 
unassailable, although if one can 
show that the grand jury is merely 
the alter ego of a prosecutor, even 


THE FLORIDA BAR JOURNAL 


je 
. 
2 
~ 


that sacrosanct body may be sub- 
ject to review. 

In Florida, if one chooses to use 
the criminal discovery rules and 
then moves to dismiss the infor- 
mation under Rule 3.190 (c) (4) (a 
motion which is similar to a sum- 
mary judgment), the state can 
overcome the motion under sub- 
section (d) by merely traversing or 
demurring. That amounts to noth- 
ing more than a state attorney’s 
reaffirmation of his original in- 
formation. In light of Pugh, it ap- 
pears that a judge would now have 
to look behind the state’s traverse 
and decide for himself whether 
the undisputed facts require the 
discharge of the defendant. 

The Pugh decision places a 
great deal of responsibility in the 
hands of the judiciary to insure a 
fair charging and pretrial release 
process. In Bollman, Chief Jus- 
tice Marshall wrote: 

Although in making a commitment the 
magistrate does not decide on the guilt of 


the prisoner, yet he does decide on proba- 
ble cause, and a long and painful impris- 


ADDENDUM 

After this article was set in type 
the Florida Supreme Court 
adopted new Rules of Criminal 
Procedure in response to the de- 
cision in Gerstein v. Pugh. The 


onment may be the consequence of his 
decision.!7 


The stakes are high. Pugh 
challenges the bench and the 
criminal defense bar with the task 
of enforcing fourth amendment 
guarantees on a daily basis. 


D. Conclusion 

Nothing in the opinion pre- 
cludes the holding of a full adver- 
sary preliminary hearing to de- 
termine probable cause. Dade 
County has conducted such hear- 
ings since shortly after the origi- 
nal district court decision in Pugh. 
They are beneficial to both the 
state and to defendants. At an 
early time the state is able to see 
the strength or weakness of its 
case. Pleas to lesser charges re- 
duce felony court caseloads. Bail 
decisions are based upon firmer 
ground. 

The Supreme Court in Pugh has 
encouraged state flexibility and 
experimentation in the probable 
cause process. It may be that the 
most effective way for the bench 


new rules are temporary and the 
court has requested interested 
parties to file any appropriate 
questions or suggestions on or be- 
fore May 5, 1975. 
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and bar to accomplish the man- 
date of Pugh is to provide full pre- 
liminary hearings. Florida is a 
leader in pretrial criminal proce- 
dures. We may want to reaffirm 
that role by a rule which guaran- 
tees the fairest and most reliable 
determination of probable cause 
available—an adversary prelimi- 
nary hearing. Though the Con- 
stitution does not require it, good 
conscience may. 


FOOTNOTES 


2 43 L.W. 4237. 

3 43 L.W. 4232, n. 9. 

443 L.W. 4231, n. 6. 

5 43 L.W. 4232, n. 11. 

6 43 L.W. 4237. 

743 L.W. 4233. 

8 43 L.W. 4234. 

9 43 L.W. 4237, n. 26. 

10 43 L.W. 4237. 

11 43 L.W. 4235-4236. 

12 43 L.W. 4237. 
13 8 U.S. (4 Cranch) 75, 130-131 (1807). 
14 43 L.W. 4234. 

15 43 L.W. 4236, n. 23. 

16 43 L.W. 4236. 

178 U.S. (4 Cranch) at 130. 
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LABOR LAW 


The Subpoena in NLRB Proceedings 


I. Introduction 

In Section 11(1) of the National 
Labor Relations Act! (the “Act’’) 
Congress bestowed upon the 
NLRB and upon parties practic- 
ing before that agency sweeping 
powers of subpoena. While sub- 
poena power is of no mean sig- 
nificance when used in connec- 
tion with judicial proceedings, it 
assumes far greater proportions in 
proceedings before the Board, 
where virtually no prehearing 
discovery is permitted for private 
parties. Thus, a thorough under- 
standing of and sensitivity to the 
Board’s subpoena powers is an 
indispensible skill for the com- 
plete labor practitioner. 

The purpose of this article is to 
review briefly the Board’s sub- 


poena power, the obligations and 
restrictions inherent in such a 


document and the associated 
rights of the persons served. In 
this same context, the article will 
seek to touch briefly upon the role 
of an attorney when confronted 
with Board subpoenas, and em- 
ployer responses to the subpoena 
of its employees. 


II. General Authority 

Pursuant to the exercise of its 
general rulemaking power the 
Board has promulgated rules and 
regulations governing the is- 
suance, revocation and enforce- 
ment of its subpoenas in connec- 
tion with unfair labor practice 
proceedings? and representation 
proceedings 

Under its statutory authority 
the NLRB issues both subpoenas 
duces tecum and ad testifican- 
dum. The Board is mandated 


Thomas C. Garwood, Jr., author of this 
column, practices labor relations law in 
Orlando. He writes this column on behalf 
of the Labor Relations Law Committee, E. 
John Dinkle III, chairman, Peter W. 
Zinober, editor. 
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under Section 11(1) of the Act to 
issue these subpoenas “‘forth- 
with” upon application of any 
party to a pending proceeding. 
Thus, upon request from any 
party the Board will issue, in 
blank, subpoenas generally in 
whatever number is requested. 
Parties and other potential wit- 
nesses accustomed to the relative 
formality of a judicial subpoena 
are oftentimes puzzled and con- 
fused as to the validity and impli- 
cations of the seemingly less for- 
mal Board subpoena. This is par- 
ticularly the case if the Board 
document is partially completed 
in longhand, or if the person serv- 
ing the subpoena fails to explain 
or clarify the document. 

In the past, Board subpoenas 
have all too often been attacked, 
misused, abused and ignored. Ini- 
tially, resistance to a Board sub- 
poena and early attacks upon the 
issuance of such subpoenas were 
founded upon theories of improp- 
er delegation by the NLRB of the 
statutory issuance authority to 
either the regional directors or 
trial examiners, or on some tech- 
nical deficiency in the document. 
The legality of the Board’s author- 
ity and delegation of its authority 
for the issuance and/or revocation 
of subpoenas was resolved in 
1958 by the U.S. Supreme Court 
in two cases dealing with this is- 
suance. In National Labor Rela- 
tions Board v. Duval Jewelry 
Company of Miami, Inc.,4 dealing 
with the issuance of subpoenas in 
a representation hearing and in 
the companion case of D. B. Lewis 
v. National Labor Relations 
Board,® which treated the is- 
suance of subpoenas duces tecum 
and ad testificandum in an unfair 
labor practice proceeding, the 
Supreme Court unanimously con- 
firmed that the NLRB could dele- 
gate its subpoena powers for the 


issuance and revocation of sub- 
poenas to its district director and 
trial examiner, reserving to itself 
final decision of the matter upon 
proper appeal. These cases con- 
tinue to be the leading authority 
on the Board’s subpoena power. 

With reference to technical at- 
tacks on subpoenas, the courts 
have uniformly decided that 
minor technical deficiencies in 
the issuance and service of the 
subpoenas are not fatal and that 
such documents should be given 
full force and effect. For example, 
in the case of NLRB ov. 
Strickland,® certain subpoenas ad 
testificandum were issued by the 
Board in proceedings on a com- 
plaint of picket-line violence. The 
union officers attacked the sub- 
poenas on various grounds, 
among which was the theory that 
service by registered mail was not 
valid and that proof of service of 
the subpoenas was neither of- 
fered nor established during the 
hearing. 


In discounting these defenses 
to the subpoenas issued by the 
Board, the United States Court of 
Appeals for the 6th Circuit quoted 
the U.S. Supreme Court in the 
case of United States v. Bryan,” 
which stated that: 


Persons summoned as witnesses by com- 
petent authority have certain minimum 
duties and obligations which are necessary 
concessions to the public interest in the 
orderly operation of legislative and judi- 
cial machinery. A subpoena has never 
been treated as an invitation to a game of 
hare and hounds, in which the witness 
must testify only if cornered at the end of 
the chase. It that were the case, then, in- 
deed, the great power of testimonial com- 
pulsion, so necessary to the effective func- 
tioning of courts and legislatures, would 
be a nullity. We have often iterated the 
importance of this public duty, which 
every person within the jurisdiction of the 
Government is bound to perform when 
properly summoned. United States v. 
Bryan, 339 U.S. 323,331. 
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This admonition by the Su- 
preme Court has continued as a 
prevailing theme and philosophy 
of the courts and the Board 
whenever Board subpoenas or its 
subpoena power have been 
threatened, attacked or resisted. 


III. Revocation and Enforcement 

Section 11(2) of the Act pro- 
vides that district courts shall 
have jurisdiction to issue orders 
enforcing subpoenas 
“upon application by the Board.””® 
Thus, the Act forecloses enforce- 
ment of subpoenas upon applica- 
tion by private litigants. Notwith- 
standing a party’s frustration or ir- 
ritation concerning the refusal of a 
person to honor a subpoena or his 
efforts at revocation, the courts 
have consistently held to this 
principle.® 

Having been served with a 
subpoena, whether duces tecum 
or ad testificandum, the party or 
person so served should be aware, 
and his attorney should be compe- 


tent to advise him, concerning the 
grounds for revocation and de- 
fenses to enforcement. 

In representation proceedings 

as well as unfair labor practice 
matters, the rule of the NLRB per- 
taining to subpoenas provides 
that the subpoena shall be re- 
voked where, in the opinion of the 
Board or its agent: 
...the evidence whose production is re- 
quired does not relate to any matter under 
investigation or in question in the pro- 
ceedings or the subpoena does not de- 
scribe with sufficient particularity the evi- 
dence whose production is required, or if 
for any other reason sufficient in law the 
subpoena is otherwise invalid.'° 


In brief, subpoenas issued by 
the Board shall only be revoked 
where it is shown by persuasive, 
substantial and competent evi- 
dence that the testimony or 
documentation sought is irrelev- 
ant, oppressive or illegal. 

Thus far it has been established 
that a Board subpoena must be is- 
sued upon application by a party; 
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that the general counsel of the 
NLRB is also a proper party to file 
applications for for subpoenas 
under these rules; and that in all 
proceedings for enforcement of 
the subpoenas, the U.S. district 
courts have original jurisdiction, 
with the sole party empowered to 
bring such enforcement proceed- 
ings the NLRB itself. 

However, the service of Board 
subpoenas is not limited to recip- 
rocal service only upon the parties 
to the proceedings, but under the 
Board’s rules may be served on 
“any person.” In the event that 
such person either refuses to 
honor the subpoena or avails him- 
self of the provision in the rules 
for a petition to revoke the sub- 
poena, then he must be prepared 
to assert sufficient defenses to a 
court of law to quash their en- 
forcement. 


Lines of defense to the Board’s 
enforcement of its subpoenas take 
many forms. There may be the 
technical attack and defense dis- 
cussed earlier in this article 
whereby the subpoena itself chal- 
lenged as technically deficient or 
improperly served, or that the 
party requesting the subpoena 
has failed to place in the record of 
proof of the means by which serv- 
ice of the subpoena was 
accomplished.!2 


Another ground for a petition to 
revoke a subpoena may take more 
substantial form. If a subpoena 
duces tecum issued by the Board 
at the request of a party does not 
conform to the criteria set forth in 
the rules themselves, the sub- 
poena will not be enforced by the 
court. Therefore, if the requested 
material is proven to be irrelevant 
to the issues pending before the 
Board, or if unduly vague or 
overly general, then the petition 
to revoke will in all probability be 
granted. Furthermore, if the data 
or evidence which the subpoena 
seeks to have compelled for sub- 
mission is of such a nature that by 
its sheer size or volume, it is obvi- 
ously burdensome, excessively 
costly, oppressive or such that it 
realistically could not be ex- 
pected to be submitted prior to 
the hearing or at the requested 
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time, then the subpoena will 
likewise probably be revoked.1% 
The Board rules provide in 
their language a provision which 
has been taken literally by many 
persons and asserted as a defense. 
In both Sections 102.31 and 
102.66 of the Board’s Rules and 
Regulations, there is contained 
the following language: 
Any person served with a subpoena, 
whether ad testificandum or duces tecum, 
if he does not intend to comply with the 
subpoena, shall within five days after the 
date of service of the subpoena upon him, 
petition in writing to revoke the 
subpoena. .. . 


Although the above language 
would appear to afford a potential 
defense to enforcement or, at the 
very least, provide a time period 
prior to which a person must be 
served with the subpoena in order 
that he may fully utilize and ex- 
haust available administrative 
remedies, the Board and the 
courts have found otherwise. 

In the case of NLRB v. 
Strickland,'4 a subpoena ad tes- 
tificandum was issued by the 
Board and served upon a certain 
witness by registered mail in ad- 
vance of an unfair labor practice 
hearing. Although the person 
named in the subpoena appeare 
at the hearing, he refused to tes- 
tify, stating that, among other 
things, the subpoena had not been 
timely or properly served upon 
him. 

During subsequent proceed- 
ings before the district court for 
enforcement, it was established 
that although the subpoena was 
issued and mailed on April 16 that 
the return receipt confirmed that 
- it was delivered on April 17 to the 
witness’s wife, the witness tes- 
tified that he had only found a 
copy of the subpoena on his desk 
approximately two days before 
the hearing. The witness con- 
tended among other things that 
ténded among other things that 
the subpoena was invalid because 
it had not been served upon him 
more than five days prior to the 
hearing. 

In his comprehensive findings 
of fact and opinion, the district 
judge noted that although the rule 
does provide for a five-day period 
after date of service of the sub- 
poena to file a petition in writing 
to revoke the subpoena, the regu- 
lation also provides and contem- 
plates that a subpoena duces tecum 
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or ad testificandum may be made 
“at the hearing.” The district 
judge concluded that: 

... this being true, we do not believe it can 
be said that a subpoena ad testificandum 
must be served more than five days before 
the hearing simply because it is provided 
that five days are allowed to apply to the 
Board for revocation of such a subpoena. 
NLRB v. Strickland, 220 F. Supp. 661, at 
665. 

In subsequent proceedings be- 
fore the United States Court of 
Appeals for the Sixth Circuit, on 
application for an order requiring 
the witnesses to obey the sub- 
poenas, the court concurred with 
the ruling and the reasoning of the 
lower court. The court of appeals 
quoted with telling effect the pre- 
viously discussed case of United 
States v. Bryan as the decision 
which provides the “guiding 
philosophy” for the courts in re- 
solving such matters.15 


Subpoena of Employees 


A much more complex prob- 
lem is presented to the manage- 
ment labor attorney when a client 
receives notice or information 
that some number of employees 
have been subpoenaed by either 


the NLRB or the union to appear 
and testify at a representation or 
unfair labor practice hearing. It is 
clear from Section 8(a)(4) of the 
Act that an employer cannot re- 
taliate by discharge, or discrimi- 
nate in any other manner against 
an employee because he files 
charges, or gives testimony under 
this Act.!® In addition, Section 12 
of the Act provides that no person 
shall deliberately or willfully im- 
pede or interfere with the NLRB, 
its proceedings, powers and 
agents.17 

However, there may oftentimes 
occur a situation whereby the net 
effect of employees being sub- 
poenaed is conceivably to curtail 
or even effectively cease the 
employer’s operations during the 
pendency of the hearings, due to 
the fact that virtually all of his per- 
sonnel are under subpoena and in 
attendance at the hearing. Al- 
though such extreme occurrences 
must admittedly be relatively 
rare, it does serve to illustrate the 
dilemma in which the employer 
may find himself during either a 
representation or unfair labor 
practice proceeding when im- 
mediately before the scheduled 
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hearing, a number of his em- 
ployees are served with sub- 
poenas. 

Nevertheless, if an employer is 
given sufficient advance notice 
that certain of his employees have 
been subpoenaed for attendance 
and testimony at a Board proceed- 
ing, then the more prudent prac- 
tice for both himself and his labor 
attorney is to heed the admonition 
and basic philosophy set forth by 
the U.S. Supreme Court in United 
States v. Bryan, supra, release the 
employees to comply with the in- 
struction of the subpoena, and 
continue normal operation with 
replacement workers. 

The employer and his labor at- 
torney may be confronted with a 
more serious problem in those 
situations where employees are 
served with Board subpoenas in 
either a representation or unfair 
labor practice proceeding and 
they honor such subpoenas, but in 
doing so, fail to advise their em- 
ployer or neglect to clear their ab- 
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sences with supervision under es- 
tablished work rules and com- 
pany procedures. The employer 
may be justifiably concerned with 
the maintenance of employee dis- 
cipline and fear that a failure to 
invoke some form of discipline or 
to issue a formal rebuke to the er- 
rant employee will erode em- 
ployee morale, and perhaps set a 
dangerous precedent for the 
future.4® On the other hand, the 
employer must be aware that any 
action taken against an employee 
under subpoena, no matter how 
token, is done at the employer's 
jeopardy in light of Section 
8(a)(4). 

It is difficult to make a hard and 
fast delineation among the vari- 
ous Board and court decisions 
which have treated this particular 
issue. It is sufficient to note that, 
as in most labor matters, the re- 
sults depend in large part upon 
the totality of the circumstances of 
the case and innumerable factors 
which surround the incident in 
question. 

In the absence of a subpoena 
and where the employees violate 
valid pre-existing rules by leaving 
work without permission and tes- 
tifying at Board hearings during 
working hours, the employer's 
subsequent discipline of such 
employees will probably not be 
deemed to be a violation of Sec- 
tion 8(a)(4).!9 

Furthermore, if it is established 
that an employee who has been 
subpoenaed for a hearing is sub- 
sequently disciplined for reasons 
unconnected with union ac- 
tivities or participation in the 
Board proceedings, but instead is 
disciplined solely for a violation 
of established company policy or 
other prohibited misconduct, 
then no violation of Section 8(a)(3) 
or (4) will be found.?° 


Conversely, if an employee 
who is subpoenaed afterwards 
sustains some disciplinary action 
or discrimination from his em- 
ployer under a subterfuge of an 
alleged violation of work rules or 
personnel policies, then such ac- 
tion will be found to be violative 
of the prohibitions found in Sec- 
tion 8, and perhaps Section 12 of 


the Act.24_ Needless to say, an 
employer's treatment and disci- 
pline ofemployees who have been 
subpoenaed in the context of an 
unfair labor practice proceeding 
are immediately suspect. Fur- 

thermore, the Supreme Court of the 
United States has established that 
the protection of the Act extends 
to such subpoenaed employees 
even though they attend but do 
not testify at the hearing. In the 

case of NLRB v. Scrivener,?? 
which correlated Section 8(a)(4) 
with the Board’s subpoena power, 
the Supreme Court noted that 
“once an employee has been sub- 
poenaed, he should be protected 
from retaliatory action regardless 
of whether he has filed a charge or 
has actually testified.” NLRB v. 

Scrivener, 79 LRRM 2587 at 2590. 

Additional cases by the Board 
confirm this basic premise and ex- 
tend it to representation 
hearings.?* 

With reference to anemployer’s 
casual observations and com- 
ments to his employees on the 
Board’s subpoena, it appears ob- 
vious that a violation of the Act 
will occur if the employer directs 
or suggests to its employees not to 
honor or comply with Board 
subpoenas,”* and the employer 
will probably run sub- 
stantial risk of violation even if it 
attempts to characterize such 
subpoenas as being “irregular” or 
“illegitimate.”25 

The labor practitioner who 
must render advice concerning 
Board subpoenas must likewise 
exercise caution with reference to 
what he says, how he says it and to 
whon itis stated. The lead case in 
this area is Babcock and Wilcox 
Co.,in which the distinction was 
drawn between an attorney 
merely advising an employee ona 
Board subpoena as compared 
with actively inducing or en- 
couraging him to disobey that 
subpoena.?® 


In light of Babcock and Wilcox 
Company,and the line of cases 
which follows that decision, it ap- 
pears that an employer or its labor 
attorney will not violate Section 
8(a)(1) or 8(a)(4) of the Act by ad- 


vising employees concerning the 
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nature of Board subpoenas and 
the availability of the petition to 
revoke. However, where either 
the attorney or the employer in- 
itiates discussions on the subject 
and indirectly seeks to prevail 
upon the employee not to honor 
the subpoena, then such conduct 
will in all probability constitute at 
least a violation of Section 8(a)(1) 
of the Act and expose the labor 
attorney to charges of professional 
misconduct.?? 
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The Florida Environmental Land and Water Management Act: 
The First Operational Year 


I. Chapter 380: An Overview 

With the enactment of the 
Florida Environmental Land and 
Water Management Act of 1972, 
the State of Florida recouped a 
portion of land regulatory powers 
delegated a generation ago to 
local governments.! The Florida 
approach is modeled substan- 
tially after Article 7 of the Ameri- 
can Law Institute’s State Land 
Development Code.? Like the 
ALI Code, the vast majority of 
land use development deci- 
sions in Florida remain with pri- 
vate individuals and localities. 
However, Chapter 380 will help 
insure that certain development 
decisions of importance to the 
state and to a region will be made 
with adequate attention to the en- 
tire area and populous affected. 

Chapter 380 provides two major 
modes for state and regional par- 
ticipation in the regulation of 
land: areas of critical state con- 
cern and developments of reg- 
ional impact (DRI). 

Tracking Article 7 of the ALI 
Code, an area of critical state con- 
cern must meet one of three stat- 
utory standards.’ It must contain, 
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or have a significant impact upon, 
environmental, historic, natural 
or archaeological resources of reg- 
ional or statewide importance.* 
Additionally, an area may be de- 
signated as critical if it affects or 
impacts upon major public 
facilities.5 Finally, a proposed site 
for anew community or proposed 
area of major development poten- 
tial may be designated an area of 
critical state concern.® 


The critical area designation 
process is not intricate. The Ad- 
ministration Commission, com- 
posed of the Governor and 
Cabinet, six statewide elected 
officials,” designates® and distinct 
geographic area® as a critical area 
and specifies standards with 
which each affected area must 
comply.!® Affected localities 
within the critical area are au- 
thorized to develop land de- 
velopment regulations for the 
area based on the state adopted 
standards."! If within six months 
such regulations not 
developed,'? the Division of State 
Planning must propose regula- 
tions to the Administration 
Commission.'* If adopted, the 
state initiated regulations may 
preempt existing local 
regulations.'* The regulations in 
all cases are administered 
locally.5 


Local development orders or 
permits granted for development 
within a critical area are appeala- 
ble to the Land and Water Ad- 
judicatory Commission, com- 
posed of the Governor and the 
Cabinet, and are subject to judi- 
cial review.'* The appeals process 
and continuing review of pro- 
posed amendments to critical area 
regulations enables the state to 
join localities in protecting the in- 
tegrity of the critical area 
designation.!7 


Recognition of certain large 
scale developments as Develop- 
ments of Regional Impact pro- 
vides an additional method for 
state participation in the land use 
decision making process.!® A de- 
velopment of regional impact, or 
DRI, is statutorily defined as a 
“development which because of 
its character, magnitude or loca- 
tion would have a substantial ef- 
fect upon the health, safety or wel- 
fare of citizens of more than one 
county.”?® This broad legislative 
definition was not self-executing, 
and in 1973, the Governor and the 
Cabinet,2® as well as the 
Legislature,24 approved specific 
guidelines and standards for 
DRI’s relating to: airports,2? at- 
tractions and recreation 
facilities,?* electrical generating 
facilities and transmission lines,” 
hospitals, industrial plants and 
industrial parks,2® mining 
operations,27 office parks,2® pet- 
roleum storage facilities,2® port 
facilities residential 
developments,?! schools,3? and 
shopping centers.*? During this 
same session, the Legislature 
provided for continual legislative 
review of additional DRI 
guidelines and standards.*4 The 
DRI guidelines and standards be- 
came operative July 1, 1973.5 


A developer proposing a de- 
velopment of regional impact*@ 
must file a DRI Application for 
Development. Approval®? with 
the relevant local government and 
the appropriate regional planning 
agency as designated by the Di- 
vision of State Planning.?* The 
regional agency reviews the ap- 
plication and submits an advisory 
report and recommendations to 
the local government.®® 


The regional review covers five 
major areas: environment and 
natural resources,4° economy,*! 
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public _facilities,42 public 
transportation* and housing.“ In 
all cases, local governments retain 
authority to approve, deny, or ap- 
prove with conditions the DRI 
application. Although the re- 
gional agency’s recommendations 
are not binding on local govern- 
ments, a locality must consider 
the proposed project with regard 
to its consistency with the re- 
gional agency’s report and 
recommendations.*® Develop- 
ment orders are final, subject to 
judicial review, unless appealed 
to the Land and Water Adjudica- 
tory Commission*’ by the de- 
veloper, regional planning 
agency, property owner or Divi- 
sion of State Planning.** 


II. The 1974 Amendments*® 

A. Critical Areas 

During the 1974 session, the 
following language was added to 
§380.05(1)(b): 


Within 45 days following receipt of a 
recommendation from the agency, the ad- 
ministration commission shall either reject 
the recommendation as tendered or adopt 
the same with or without modification and 
by rule designate the area of critical state 
concern and the principles for guiding the 
development of the area. The rule may 
specify that such principles for guiding 
development shall apply to development 
undertaken subsequent to the designation 
of the area of critical state concern but 
prior to the adoption of land development 
regulations for the critical area pursuant 
to §380.05(6) and (8). In adopting such 
rule, the administration commission shall 
consider the economic impact of the prin- 
ciples on development in process within 
the area. The commission is not au- 
thorized to adopt any rule that would pro- 
vide for a moratorium on development in 
any area of critical state concern.®° (New 
language italicized.) 


This authority will enable the 
Governor and Cabinet to apply 
principles for guiding develop- 
ment to a critical area im- 
mediately upon designation. 
However, these principles or 
guidelines®! would become in- 
operative upon approval by the 
Division of State Planning of lo- 
cally submitted land regulations®? 
or adoption by the Administration 
Commission of regulations re- 
commended by the Division of 
State Planning.5*? The 1974 
amendments mandate the com- 
mission to consider the economic 
impact of the principles on de- 
velopment in process within the 
area and prohibit the commission 
from adopting any rule providing 


VOLUME 49, NUMBER 4 - APRIL 1975 


for a development moratorium in 
any critical area.54 

Prior to the adoption of the 1974 
amendatory language, the state 
lacked authority to control de- 
velopment in a critical area from 
the time of designation to adop- 
tion of final regulations .55 Such an 
unregulated interim period could 
extend to 11% months.5¢ 
Moreover, §380.05(14), F.S., pro- 
vides that if an area of critical state 


concern is designated, and if land 
development regulations have 
not yet become effective, a local 
government may grant develop- 
ment permits consistent with 
local regulations in effect prior to 
the designation of the area. The 
Division’s interpretation of this 
language will enable localities to 
enact stricter controls fora critical 
area than those existing prior to 
designation. However, in light of 
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the legislative history of Chapter 
380,57 it was unlikely the state 
could impose interim regulations 
prior to the formal adoption by the 
Administration Commission of 
controls for the entire critical 
area®® or approval by the Division 
of State Planning of locally in- 
itiated controls.5® The 1974 
amendments will enable the 
Governor and Cabinet to impose 
broad interim controls on de- 
velopment within a critical area, 
while more specific regulations 
are being drafted and adopted. 

B. Developments of Regional 
Impact 

Pursuant to §380.06(6), F.S., a 
developer is required to file a DRI 
application for development ap- 
proval with the local government 
having jurisdiction. This appli- 
cation is the initial step in the DRI 
process, which culminates in the 
issuance of a local development 
order.®! To facilitate the applica- 
tion process, the Division has en- 
couraged developers to hold a 
preapplication conference with 
the regional planning agency 
prior to submission of the 
application. Such conferences 
often resulted in time consuming, 
open-ended negotiations. In view 
of this situation, a major revision 
of §380.06(7), F.S., creates a new 
statutory preapplication proce- 
dure prior to formal review of 
DRI’s. The procedure is designed 
to facilitate an early determina- 
tion by the regional planning 
agency that a DRI application is 
ready for review.®? Two key fea- 
tures of this process are the estab- 


lishment of time benchmarks dur- 
ing the preapplication procedure, 
and the opportunity for the de- 
veloper to decline in writing any 
request for additional informa- 
tion. 

Under the new procedure, a 
developer will initially submit 
the DRI application to a local 
government and the regional 
planning agency with jurisdic- 
tion, for a _ preapplication 
review.™ Upon receiving the ap- 
plication, the local government 
may not issue a notice of public 
hearing on the DRI until it re- 
ceives written notice from the re- 
gional planning agency that the 
application contains sufficient in- 
formation for the regional impact 
review, or that any additional in- 
formation requested will not be 
supplied by the applicant.® 

When a DRI application does 
not contain sufficient information, 
the regional planning agency 
must request any required addi- 
tional information within 15 
working days of receiving the 
application.®* If the applicant in- 
tends to provide the additional in- 
formation, a written statement of 
his intention to do so must be 
communicated to the regional 
planning agency and the local 
government within five working 
days of receiving the request for 
more information.*? The addi- 
tional information requested will 
then be collected and submitted 
to the regional planning agency 
and the local government. Alter- 
natively, if the applicant decides 
not to provide some or all of the 
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additional information that has 
been requested, the applicant 
must notify the regional planning 
agency and the local government 
in writing that the requested in- 
formation will not be provided.®* 
In this case, the required written 
notice would then be issued by 
the regional planning agency to 
the local government, indicating 
that the application is ready for 
formal review.® 


Once the preapplication proce- 
dure has been completed (i.e., the 
regional planning agency pro- 
vides written notice that the ap- 
plication contains sufficient in- 
formation, or that any additional 
information requested will not be 
supplied by the applicant), the 
local government must set a pub- 
lic hearing date on the DRI appli- 
cation at the next scheduled meet- 
ing following receipt of the writ- 
ten notice from the regional plan- 
ning agency.7° The formal DRI 
review then proceeds. 

The regional review of the DRI 
application is triggered when the 
regional agency receives notice 
that a local government has set a 
public hearing on_ the 
application.7! Prior to enactment 
of the 1974 amendments, the 
hearing notice was to be pub- 
lished at least four weeks in ad- 
vance of the hearing,” and the re- 
gional agency was afforded 30 
days to review the application and 
prepare and submit to the local 
government a report and recom- 
mendations on the proposed 
project’s regional impact.7? The 
Division’s first year’s experience 
with the DRI process indicated 
that due to staffing and funding 
constraints,”4 the 30-day review 
period was inadequate.” In addi- 
tion, severe scheduling problems 
were created in instances where 
developers and regional staff at- 
tempted to resolve problems prior 
to submission of the regional re- 
port to the local government. To 
remedy these problems, the 1974 
amendments extend the regional 
review period to 50 days,”® and 
require at least 60 days advance 
public notice of the local 
government's hearing.77 This 
procedure will provide local gov- 


THE FLORIDA BAR JOURNAL 


ernments and applicants an op- 
portunity to review the regional 
report well in advance of the local 
hearing. 

In a similar vein, the 1972 act 
failed to provide a_ time 
framework within which a local 
government must reach a decision 
ona DRI subsequent to the public 
hearing. An amendment to 
§380.06(7)(e), F.S., requires local 
governments to render such a de- 
cision within 30 days after the 
public hearing, unless an exten- 
sion is requested by the de- 
veloper. A further amendment 
will enable local governments to 
hold joint public hearings when a 
DRI is located in more than one 
jurisdiction.”® 

A number of large develop- 
ments will include more than one 
DRI as part of a total development 
plan.”® Pursuant to the 1972 man- 
date, each DRI was to be consi- 
dered separately unless a local 
government having jurisdiction 
has received Comprehensive De- 
velopment Proposal (CDP) Cer- 
tification from the Division of 
State Planning.®® Such certifica- 
tion enables a local government to 
review and approve the total de- 
velopment plan as a single 
proposal.®! The initiative to seek 
CDP certification however, lies 
with each local government. Dur- 
ing fiscal year 1973-74, only 12 
local governments chose to use 
the CDP procedure.® In view of 
the relative lack of use by local 
governments of this procedure, 
and the desirability of encourag- 
ing a single comprehensive re- 
view of all portions of a multiple 
DRI project, an amendment to 
$380.06, F.S., authorizes a de- 
veloper to file a comprehensive 
DRI application where a project 
includes two or more DRI’s.88 

Section 380.06(12), F.S., stat- 
utorily recognizes and protects 
existing or vested rights for pro- 
jects in the process of being de- 
veloped on July 1, 1973, the effec- 
tive date of the DRI guidelines 
and standards.** Questions have 
arisen relative to the extent of 
commitment required of a de- 
veloper before his rights have ves- 
ted sufficiently to obviate legally 
the DRI application require- 
ment.®5 In an effort to clarify 
legislative intent, the DRI 
vested rights provisions of 
§380.06(12), F.S., have been mod- 
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ified to exempt from DRI review 
any development for which a 
subdivision plat was approved 
pursuant to local subdivision plat 
laws, ordinances, or regulations, 
by a formal vote of a county or 
municipal governmental body 
having jurisdiction, after August 
1, 1967,8° and prior to July 1, 
1973.87 In addition, the con- 
veyance or agreement to convey 
property to local or state govern- 
ment as a prerequisite to zoning 
change approval will be con- 
strued as an act of reliance in de- 
termining vested rights under 
§380.06(12), F.S.88 

Finally, §380.06(4)(a), F.S., au- 
thorizes the Division of State 
Planning to issue binding letters 
of determination as to whether a 
particular development is a 
DRI.®® In order to afford in- 
terested developers an opportun- 
ity to receive a determination of 
status, the Division of State Plan- 
ning, during fiscal year 1973-74, 
has also prepared advisory letters 
interpreting §380.06(12), F.S., the 
grandfather or vested rights 
provision.” The vested rights in- 
terpretations were not binding 
upon the developer ora local gov- 
ernment. To further uniform ap- 
plication of Chapter 380, and to 
enhance predictability, the Divi- 
sion has been statutorily empow- 
ered to issue binding letters in- 
terpreting §380.06(12), F.S.%! 
Such letters must be issued 
within 60 days of a request,®? and 
are binding on all state, regional, 
and local agencies, as well as the 
developer. 

C. Enforcement 

During its first operational year, 
Chapter 380 was not enforceable 


by statutory penalty. Although 
common law crimes not covered 
by statutory provisions are recog- 
nized in $§775.01 and 775.02, 
F.S., violation of the Land and 
Water Management Act is not rec- 
ognized by the common law. To 
remedy this situation, an en- 
forcement section now grants in- 
junctive relief powers, both tem- 
porary and permanent, to the Di- 
vision of State Planning, state at- 
torneys, and all counties and 
municipalities to enforce Chapter 
380, and any rules, regulations, or 
orders issued thereunder.™ Like 
other 1974 amendments, the ef- 
fective date of this section is July 
1, 1974.95 
III. Conclusion 

The Division of State 
Planning’s first year’s experience 
administering Chapter 380, the 
Florida Environmental Land and 
Water Management Act, indicates 
that the act has been well- 
received as a moderate legislative 
response to the pressing growth 
problems presently faced by the 
nation’s second fastest growing 
state. During 1973-74, 143 DRI 
applications for development ap- 
proval were filed®* and over 
702,789®7 proposed new residen- 
tial units will undergo regional 
impact review. Moreover, two 
critical areas have been success- 
fully designated, the Big Cypress 
Swamp*® and the Green Swamp 
Areas of Critical State Concern,®® 
and three additional critical area 
reports completed.!°° The 1974 
Chapter 380 amendments will 
strengthen the state role in critical 
areas and will tighten and en- 
hance the predictability of the 
DRI process. However, no matter 
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how efficient the Chapter 380 
process may become, it will still 
remain only a process. Such a pro- 
cess requires a statewide policy to 
become fully effective; ulti- 
mately, individual DRI’s and crit- 
ical areas must reflect and imple- 
ment a state land use policy. The 
development of a state growth 
policy by the legislature! is a 
major first step, which must be fol- 
lowed by a state land develop- 
ment policy’®? and comprehen- 
sive planning.?®? Lacking such 
policy guidance, it is unlikely that 
Chapter 380 will achieve the ele- 
vated goals envisioned in 1972: 
““(to) facilitate orderly and well- 
planned development, and pro- 
tect the health, welfare, safety and 
quality of life of the residents of 
the state. . .to plan for and guide 
growth and development within 
this state.”1% 


FOOTNOTES 

1 The power to regulate land use derives 
from the state police powers. St. ex. rel. 
Landis v. Valz, 157 So. 651, (1934). How- 
ever, such authority may be delegated to 
various subdivisions of the state. State v. 
DuBose, 128 So. 4, (1930). The state has 
delegated land use regulatory power to 
localities only “as provided by general 
law” or by charter so long as the exercise of 
that authority is “not inconsistent with 
general or special law.” A8, § 1(f), and (g), 
Fla. Const., (counties) and A8, § 2(b), Fla. 
Const., and F.S. § 166.021(1) (1973), 
(cities). Hence, the state has clearly re- 
served the power to preempt local deci- 
sions in certain areas of land use. 

2 The American Law Institute, A Model 
Land Development Code, Proposed Offi- 
cial Draft No. 1, April 15, 1974 (hereinafter 
cited as ALI Code). 

3 §380.05(2) (1973); see also ALI Code 
§$7-201(3). In Florida, no more than 5% of 
the land of the state, or 1.8 million acres, 
may be under critical area designation at 
one time. F.S. §380.05(17). The term 
“land” includes water areas. (F.S. 
§380.031(6).) 

4 F.S. §380.05(2)(a), (1973). 

5 F.S. §380.05(2)(b), (1973). 

6 F.S. §380.05(2)(c), (1973). This section 
limits critical area designation of a pro- 
posed new community site to those sites 
identified in a state land development 
plan. 

7 The administration commission is es- 
tablished by F.S. §20.31 (1973). 

8 Recommendations of specific critical 
areas are made to the commission by the 
state land planning agency, the Division of 
State Planning. See F.S. §380.05(1)(a), 
§380.031(16), and §23.012 (1973). 

® F.S. §380.05(1)(a) (1973). 

10 F.S. §380.05(1)(a) (1973). 

11 FS. §380.05(5) and (6), (1973). 
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12 F.S. §380.05(5) (1973), enables local 
governments having jurisdiction within 
the critical area to submit existing land de- 
velopment regulations or prepare and 
adopt new regulations for the area. 

13 F.S. §380.05(8) (1973). 

141f the Administration Commission 
adopts regulations for the critical area, it 
must specify the extent to which such reg- 
ulations supersede or supplement local 
regulations. 

15 F.S. §380.05(8), (1973). 

16 F.S. §380.07(1), (1973). 

17 F.S. §380.06(11), (1973). In addition, 
F.S. §380.06(9), authorizes the Division of 
State Planning to institute appropriate ju- 
dicial proceedings to compel proper local 
enforcement of critical area regulations. 

18 See ALI Code, § 7-301. 

19 F.S. §380.06(1) (1973). 

20The Division of State Planning was 
mandated to recommend to the Adminis- 
tration Commission specific Development 
of Regional Impact guidelines and stan- 
dards. These guidelines and standards 
were adopted as rules by the Commission, 
March 7, 1973. See Ch. 22F-2, F.A.C., Part 
II. 

21 See F.S. §380.10 (1973). The legisla- 
ture approved the Development of Reg- 
ional Impact guidelines and standards dur- 
ing the 1973 legislative session, HCR 
1039. 

22 § 22F-2.01, F.A.C. 

23 § 22F-2.02, F.A.C. 

24§ 22F-2.03, F.A.C. The Division of 
State Planning has determined that Ch. 
73-33, Laws of Florida, the Florida Elec- 
trical Power Plant Siting Act, preempted 
Ch. 380 review of electrical generating 
facility developments of regional impact. 
See F.S. §403.511(3) (1973). 


25 § 22F-2.04, F.A.C. 

26 § 22F-2.05, F.A.C. 

27 §22F-2.06, F.A.C. 

28 § 22F-2.07, F.A.C. 

29 § 22F-2.08, F.A.C. 

30 § 22F-2.09, F.A.C. 

31 § 22F-2.10, F.A.C. 

32 § 22F-2.11, F.A.C. 

33 § 22F-2.12, F.A.C. 

34 Ch. 73-39, Laws of Florida. See also 
F.S. §380.10 (1973). This section enables 
the Administration Commission to make 
energency changes in the legislatively ap- 
proved guidelines and standards, subject 
to the approval of the legislature atthe next 
legislative session. 

35 F.S. §380.06(2) (1973). 

36 For a comprehensive examination of 
the DRI process, see Division of State 
Planning, Draft Operating Manual for 
Developments of Regional Impact, 
DSP-BLP-D-4- 15-73, September 24, 1973. 
Hereafter cited as DRI Manual. 

37 DSP-BLP-1-1-73. 

38 F.S. §380.06(8) (1973). 

39 FS. §380.06(8) (1973). 

40 F.S. §380.06(8)(a) (1973). 

41 F.S. §380.06(8)(b) (1973). 

42 F.S. §380.06(8)(c) (1973). 

43 F.S. §380.06(8)(d) (1973). 

44 F.S. §380.06(8)(e) (1973). 

45 F.S. §380.06(11) (1973). 

46 F.S. §380.06(11)(c) (1973). 


47 F.S. §380.07(1) (1973). 

48 F.S. §380.07(2) (1973). For fiscal year 
1973-74, nine DRI appeals were filed with 
the Commission. 

49 See Ch. 74-326, Laws of Florida, 
which became effective July 1, 1974. 

50 F.S. §380.05(1)(b) (1973), as amended 
by Ch. 74-326, Laws of Florida. Hereafter, 
the 1974 amendments to a particular sec- 
tion will be referenced “as amended.” 

51 These principles must be sufficiently 
broad so as to afford local governments de- 
sirable flexibility in drafting specific land 
regulations for the area. However, they 
must also provide a definitive point of de- 
parture for local drafting efforts. The Divi- 
sion of State Planning’s experience with 
the Green Swamp Area of Critical State 
Concern suggests that broad performance 
standards may provide a useful approach 
in meshing the above concerns. Compare 
the Division of State Planning’s Final Re- 
port and Recommendations for the Pro- 
posed Green Swamp Area of Critical State 
Concern, June, 1974, DSP-BLP-16-74, 
with the Division of State Planning’s 
Preliminary Draft Report for The Pro- 
posed Green Swamp Area of Critical 
State Concern, February, 1974, DSP- 
BLP-C-2-1-74. 

54 FS. §380.05(6) (1973). The Division 
of State Planning is mandated to approve, 
through a Ch. 120, Florida Statutes rule- 
making procedure, locally submitted regu- 
lations if such regulations comply with the 
principles for guiding development 
adopted by the Administration Commis- 
sion. 

53 F.S. §380.05(8) (1973). 

54 During the enactment of the 1972 
legislation, critics of the ALI approach 
vigorously opposed any state authority to 
establish interim controls within a critical 
area and particularly were concerned with 
the possibility of a state imposed de- 
velopment moratorium. The 1972 Legisla- 
ture stripped the state of any interim con- 
trol authority. See J. May, “The Florida 
Environmental Land and Water Manage- 
ment Act of 1972: Planning and the State 
Legislative Policy Making Process,” un- 
published thesis, Department of Urban 
and Regional Planning, Florida State Uni- 
versity, 1974, at p. 39. 

55 Id. 

56 F.S. §380.05(6) and (8) (1973). 

57 Supra, note 54. 

58 F.S. §380.05(8) (1973). 

59 FS. §380.05(6) (1973). 

6° See also DRI Manual, p. 14. 

81 F.S. §380.06(11) (1973). Based on a 
DRI application and consistent with the 
report and recommendations of a regional 
planning agency on such application, a 
local government must approve, deny, or 
approve subject to conditions, restrictions, 
or limitations, the DRI project. 


62 DRI Manual, p. 14. 

83 Such concerns are reflected in letters 
to the author from Arthur Harper, Feb- 
ruary 8, 1974, and Wade Hopping, January 
17, 1974. The first draft of a statutory 
preapplication procedure was developed 
by the staff of the East Central Florida Re- 
gional Planning Council, staff memo of 
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ete 


February 6, 1974, Planners’ Subcommit- 
tee, East Central Florida Regional Plan- 
ning Council. 

64 FS. §380.06(7) (1973), as amended. 

851d. 

66 Id, 

871d. 

68 Jd. 

69 Id. See also F.S. §380.06(8) (1973), as 
amended. 

70 F.S. §380.06(7)(a) (1973), as amended. 
Depending on particular local practice, a 
hearing may be set prior to the next 
scheduled meeting. The amendment was 
intended to grant smaller localities max- 
imum flexibility, particularly those which 
lack administrative assistance. 

71 F.S. §380.06(8) (1973), as amended. 

72 F.S. §380.06(8) (1973). 

731d. 

74 The Division of State Planning was 
appropriated $450,000 during fiscal year 
1973-74 for grants to regional planning 
agencies to perform DRI responsibilities. 
These funds were allocated to seven agen- 
cies servicing ten districts. Regional agen- 
cies were appropriated $895,000 by the 
legislature for fiscal year 1974-75. 

75 See letters from Messrs. Harper and 
Hopping and East Central Florida Re- 
gional Planning Council staffmemo, supra, 
note 63. See also letter from Scott Wilson, 
acting director, Tampa Bay Regional Plan- 
ning Council, to Governor Reubin Askew, 
January 2, 1974. 

78 F.S. §380.06(8) (1973), as amended. 

77 F.S. §380.06(7)(c) (1973), as amended. 
This amendment should afford local gov- 
ernments and applicants ten days to re- 
view the regional reportand recommenda- 
tions prior to the local hearing. 

78 F.S. §380.06(7)(f) (1973), as amended. 
However, each local government will con- 
tinue to grant a separate development 
order for the DRI. 

79 For example, a residential develop- 
ment may include an office park, marina, 
or shopping center, all of which may be of 
DRI magnitude. 

80 Ch. 22F-1, Part I, F.A.C. 

81 See DRI Manual, pp. 21-22. 

82 Seven local governments were cer- 
tified and five were denied certification. 

83 F.S. §380.06(13) (1973). The com- 
prehensive application will also have to 
comply with the new preapplication pro- 
cedure provided in F.S. §380.06(7) (1973), 
as amended. 

84 See note 21, supra. 

85 See memo from the author to city and 
county planning directors and attorneys 
relative to letters of interpretation on ves- 
ted rights, December 17, 1973, and the fol- 
lowing cases: City of Hollywood v. Hol- 
lywood Beach Hotel, 283 So. 2d 867 
(1973); City of Boynton Beach v. Carroll, 
272 So. 2d 171, (1973); City of Gainesville 
v. Bishop, 174 So. 2d 100, (1965); Edel- 
steinv. Dade County, 171 So. 2d 611 (1965; 
Sakolsky v. City of Coral Gables, 151 So. 
2d 433, (1963); Sharrow v. City of Dania, 83 
So. 2d 274 (1955); and Bregar et. al. v. Brit- 
ton, 75 So. 2d 433, (1963). 

86 Qn August 1, 1967, a major 
strengthening of Ch. 748, the Florida Un- 
iform Land Sales Practices Law, became 
effective. See Ch. 67-229, Laws of Florida. 
The 1967 cut-off date will exempt recently 
approved subdivisions, which still must 
comply with other appropriate state and 
local requirements. 
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87 This was the effective date for the DRI 
guidelines and standards. See note 21, 
supra. 

88 Pursuant to Fla. Stat. §380.06(12), 
rights will vest if there are reliance and a 
change of position on a local authorization 
to commence development. The 1974 
amendment specifically recognizes the 
conveyance, or agreement to convey prop- 
erty to a governmental entity as a prere- 
quisite to a granted zoning change, as acts 
of reliance for determining vested rights. 

89 DSP-BLP-D-3-3-73. The Division of 
State Planning issued 82 binding letters of 
interpretation during fiscal year 1973-74. 

90 DSP-BLP-D-2-3-74. The Division of 
State Planning issued 162 advisory vested 
rights interpretations during fiscal year 
1973-74. 

91 F.S. §380.06(4)(a) (1973), as amended. 

92 F.S. §380.06(4)(a) (1973). This re- 
quirement also applies to binding letters 
determining whether a developer is a DRI. 

93 FS. §380.06(4)(a) (1973), as amended. 
This provision applies to DRI determina- 
tions and vested rights interpretations. 

94 FS. §380.11 (1973). 

95 Ch. 74-326, Laws of Florida. 

6 See Division of State Planning, DRI 
Weekly List, June 24-28, 1974. 

97 1d. 

98 See Division of State Planning, Final 
Report and Recommendations for the Big 
Cypress Area of Critical State Concern, 
October, 1973, DSP-BLP-C-2-9-73. This 
report was adopted by the Administration 
Commission November 28, 1973. 

99 See Division of State Planning, Final 
Report and Recommendations for the 
Proposed Green Swamp Area of Critical 
State Concern, June, 1974, 
DSP-BLP-16-74. This report was adopted 
by the Administration Commission July 
16, 1974. 

100 See Division of State Planning, 
Hutchinson Island Evaluation as a Poten- 
tial Area of Critical State Concern, 
DSP-BLP-4-10-74, and Upper Suwannee 
River Evaluation of a Proposed DRI as an 
Area of Critical State Concern, 
DSP-BLP-C-3-7-74. In addition, on March 
3, 1975, the Division submitted to the Ad- 
ministration Commission, Final Report 
and Recommendations for the Proposed 
Florida Keys Area of Critical State Con- 
cern, DSP-BLWM-21-74. 

101 See House Concurrent Resolution 
2800, 1974 session. Although this resolu- 
tion contains policy relative to carrying 
capacity, impact costs, and comprehensive 
planning, it specifically requires legisla- 
tive approval prior to implementation of 
any of the policy guidelines. 

102 Several bills introduced in the 1974 
legislative session would have provided 
components for such a policy. See Com- 
mittee Substitute H.B. 2884 (local gov- 
ernment planning), H.B. 3633 (environ- 
mental resources inventory); and H.B. 
3638 (carrying capacity data). All of these 
bills passed the House of Representatives 
and died on the Senate calendar. 

103 This responsibility is mandated by 
Ch. 23, Part I, F.S. 

104 FS. §380.021 (1973). 


YOUR OWN IN-OFFICE 
MORTGAGE CLOSING 
MINI-COMPUTER 


1. Typist types everything 
about the loan once on a 
Worksheet. As she types, the 
data is stored in the mini- 
computer's memory. 


2. One-by-one, typist in- 
serts all closing docu- 
ments into mini-computer 
(Closing Statement, Reg. Z, 
Deed to Secure Debt, Note, 
Affidavits, EDP form, all 
others). 


3. Each form is_ printed 
automatically — perfectly — 
completely. Never a typing 
error. Mini-computer is pro- 
grammed for your forms. ° 


4. All calculations like APR, 
payment dates, tax escrows, 
discounts and fees are done 
automatically. 


5. She typed one form by 
hand ...and_ prepared 
the rest automatically! 


6. Law firms, S & L's 
throughout the country 
are using this system to 
prepare all closing docu- 
ments accurately in less 
than 30 minutes. 


For more details, contact 


NIXDORF COMPUTER 
INC. 


1550 N.E. Miami Garden 
Drive, Suite 406 


North Miami Beach, 
Florida 33162 


Phone: (305) 921-7830 
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SLEPIN 


Judges 

Preceding the Florida Indus- 
trial Relations Commission deci- 
sion in Villanova v. Castlewood 
International Corp., IRC Order 
2-2524 (Sept. 11, 1974), wherein 
the IRC dilated upon and help- 
fully explicated the reformation of 
Florida’s W. C. law and its ad- 
judicatory apparatae, the IRC en- 
tered its order in Special Disabil- 
ity Trust Fund v. McConnell- 
Wetenhall Citrus Properties, IRC 
Order 2-2594 (Dec. 20, 1973), 
cert. den. DLS4-2594 (Nov. 27, 
1974) with opinion. Apart from 
the importance of the IRC and 
Supreme Court decisions for the 
notice provisions of Section 
440.49, F.S., the Commission 
seized the opportunity to declare 
that: 


The judge of industrial claims is an officer 
of the State of Florida, an administrative 
law judge, territorially located within buf 
not an employee of the Division of-Labor. 
Albury v. Int'l Brotherhood of Electrical 
Workers, IRC Order 2-2331 (Oct. 4, 1973); 
Opinion of the Attorney General 073-37 
(March 3, 1973). The Bureau of Workmen’s 
Compensation is an administrative entity 
within the Division of Labor. 


Notice to the division or to the 
bureau, the IRC held, was not 
notice to the Special Disability 
Trust Fund, nor to the judge. 
The relationship of the judges 
to the administrative agency re- 
mains a live, unresolved and im- 
portant issue emergent from the 
Askew-Adams-legislative reforms 
of the 70’s. The revision of the 
Administrative Procedure Act 
(Ch. 74-310, Laws of Fla.) 
threatened to engulf the 
Workmen’s Comp. jurisprudence, 
advancing it to the rear and sub- 


Stephen Marc Slepin writes this column 
on behalf of the Workmen’s Compensation 
Section, which he serves as chairman. He 
is a partner in Kaplan, Scheartz & Slepin, 
with offices in Miami and Tallahassee. 


verting the W.C. Rules of Proce- 
dure (see Workmen’s Compensa- 
tion News, The Florida Bar Jour- 
nal, Jan. 1975, pp. 56-57), where- 
upon the Supreme Court of 
Florida saved the day by percep- 
tively declaring the W.C. ad- 
judicatory enterprise to be “judi- 
cial” rather than administrative. 
Scholastic Systems, Inc. v. 
LeLoup, ——So. 2d__— (Fla. 
1974). 


In implementation of that 
judicial-administrative dicho- 
tomy—a concomitant of the 
reforms instituted in 1971 and 
1972—Burnis T. Coleman left the 
IRC to become senior judge- 
coordinator. The judges of indus- 
trial claims thus appeared to have 
been deracinated from the ad- 
ministrative agency by decisional 
definition and hierarchical im- 
plementation (as well as by 
gubernatorial, rather than divi- 
sional, appointment of judges, per 
amendment of Section 440.45(1), 
F.S.). 


But reformation is organic 
rather than logical, and Chapter 
440 is arepository or living history 
of ad hoc innovations which hang 
together about as well as the 
Graeco-Turkish (NATO) alliance. 
Thus, the IRC had to update the 
black-letter law by decision 
where, for example, it held that 
the judge of industrial claims qua 
judge is the designated actor even 
where the statutory text says “di- 
vision.” See, W. E. Jackson 
Plumbing v. Butcher, IRC Order 
2-2521(S) (July 9, 1974); Simpkins 
Industries, Inc. v. Moreira, IRC 
Order 2-2414 (Feb. 26, 1974). 

In this respect, Section 
440.44(4)(a), F.S., authorizes the 
division to “appoint, fix the com- 
pensation, and prescribe the 
duties and powers of. . judges of 
industrial claims. . .”—subject to 


“the other provisions of this 
chapter... .” 

To add to the asymmetry and 
gallimaufry, Section 20.17(4), 
F.S., transferred the old Florida 
Industrial Commission (complete 
with its deputy commissioners 
become judges) to the Depart- 
ment of Commerce by a “type 
three transfer” which merged all 
powers into the department and 
its designated Division of Labor. 

The judges are rather like or- 
phans in the storm, claimed and 
courted on all sides, but with no 
safe port in sight. So long as the 
issues continue to be perceived as 
being: “judicial” independence 
v. organizational integrity, con- 
summation of a salutory reform v. 
statutory requirements of opera- 
tion, preclusion of interference 
with judges v. the need to founda- 
tion responsibility with 
authority—they shall continue to 
be such. Is it just a case of lawyers 
v. administrators? 


Meanwhile, in Busbee Crate 
Co. v. Ella Mae Terry, IRC Order 
2- (Jan. 17, 1975), the IRC 
“disapproved” an order of the 
judge settling (washing out) a 
claim, pursuant to Rule 25(b), on 
grounds which dramatically dis- 
close the conflict—and suggest 
that it is more than logomachy and 
other than a contest of lawyers v. 
administrators. 


In Busbee the IRC noted that 
the parties’ petition and joint 
stipulation was styled Re The 
Bureau of Workmen’s Compensa- 
tion, whereas jurisdiction lies 
with the JIC and IRC under Rule 
25(b). The JIC’s order also reflects 
Division of Labor, Bureau of 
Workmen’s Compensation, of 
which the JIC is nota part, accord- 
ing to the IRC decision. Citing 
other grounds as well—e.g., the 
rules of procedure are W.C. rules, 
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not commission rules; reference 
to the Division of Labor and Em- 
ployment Opportunities is anach- 
ronistic; the JIC’s order isn’t 
final, but is contingent—the IRC 
disapproved and required the pe- 
tition and joint stipulation to be re- 
submitted to the JIC in proper 
form if the parties were still in- 
terested in settlement. 

The claimant, precluded from 
benefits, is probably uncon- 
cerned with the stylistic sub- 
tleties and jurisdictional asser- 
tions determinative of his fate. 
But others, obviously, are quite 
concerned. 


Rights of Claimants 


On another front, the IRC’s or- 
ders inG & H Contracting & En- 
gineering Co. v. Hale, IRC Order 
2-____ (Aug. 21, 1974), and Jablin 
v. Cadillac Hotel, IRC Order 
2-____ (Feb. 14, 1975) speak sig- 
nificantly to the character of the 
W. C. law and claimants’ rights 
thereunder. 

In the Hale case, the JIC ad- 
dressed the employee’s claim by 
finding no dispute between the 
parties and, therewith, refused to 
adjudicate Hale’s claim and 
refused to grant G & H’s motion to 
dismiss the claim. The IRC re- 
versed the order and dismissed 
the claim. (Cf. Stephens v. Daffin 
Mercantile Co., IRC Order 2-2471 
(Feb. 26, 1974), cert. den. (June 
26, 1974), held: claim, once filed, 
remains viable until adjudication 
or withdrawal.) Addressing the 
“self-executing” character of the 
law, obviating fees to “outsiders” 
(such as attorneys), the IRC im- 
plied strongly that “‘reasonable 
ground” must exist for the filing of 
a claim—alluding to Rule 8, W. C. 
Rules of Procedure—and noting 
“with warning bells and flashing 
lights” that Section 440.32, F.S., 
allows for assessment of costs 
against parties filing claims or 
maintaining proceeding without 
“reasonable ground.” 

In the Jablin case, the JIC en- 
tered a fairly terse order granting 
the employer-carrier’s motion to 
dismiss the claim for want of dil- 
igent prosecution, and denying 
claimant’s motion for assessment 
of costs against the employer- 
carrier. The hearing before the 
JRC was not recorded or reported. 
The IRC reversed, holding 
that the cause must be re- 
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manded for a hearing of record, 
Del Rio v. Wm. Schneider, Inc., 
IRC Order 2-2469 (Dec. 18, 1973) 
cert. den., 295 So. 2d 629 (Fla. 
1974), and that costs should have 
been assessed against the em- 
ployer-carrier for want of reason- 
able ground in its motion to dis- 
miss. Caveat: the IRC held that 
such an appeal “should not be” 
before the commission, and en- 
forced this implied jurisdictional 
bar by assessing costs of $10 and 
awarding an appellate fee of 
$50—which should effectively 
operate to preclude claimant ap- 
peals from such dismissals (con- 
sistent with pandemic practice, to 
date, of acquiescing in such dis- 
missals). 

Hale and Jablin, taken together, 
constitute a pregnant statement of 
legal rights (formal and opera- 
tional) under Chapter 440. 


Statutory Developments 


The 1975 Legislature impends, 
and two proposed amendments to 
Chapter 440 are of special in- 
terest. 

First, fees for the successful 
representation of claimants in 
contested cases would be limited, 
capped uniformly at 15% (or 
perhaps a bit more) of the claim- 
ants’ recovery. Presumably, Lee 
Engineering & Construction Co. 


v. Fellows, 209 So. 2d 454 (Fla. 
1968) and the canons would be 
supplanted. The impact upon the 
claimants’ bar, and perhaps upon 
claimants’ access to legal rep- 
resentation, would promise to be 
immense. (The other side of the 
coin, it is suggested, is that those 
claimants’ counsel who remain in 
the field would be constrained to 
“nickel and dime” the carriers to 
distraction. . .expensively.) 

Secondly, and of profound im- 
portance to the character of the W. 
C. law, body-as-a-whole injuries 
would be schedulized, eliminat- 
ing the concept of “wage earning 
capacity” as an independent ele- 
ment of “disability,” and preclud- 
ing the JIC’s from assessing wage 
earning capacity diminution. (It is 
suggested, in this respect, that 
such a monumental change would 
evoke compensatory responses: 
doctors would give higher im- 
pairment ratings, etc.) 


Education and Membership 


The section has been 
thoroughly involved in the prep- 
aration and presentation of the 
new W. C. continuing legal edu- 
cation program and text (now av- 
ailable). Members can look for- 
ward to more expansive pro- 
gramming. Dues are payable now, 
and should be mailed to The 
Florida Bar. 


The Asheville 
School- 


one of the two 
“names to 
consider” in 
the South. 


That's how Business Week talked about us. We're often compared 
with New England prep schools... and not just because of our 
rambling mountain campus and ivy covered buildings. 

Here at The Asheville School, we place the emphasis on getting 
into the more selective colleges. From 9th thru 12th grades, we 
stress the development of study habits that permit our graduates to 
get higher grades... particularly as college freshmen. This is 
increasingly important today in gaining acceptance to graduate schools. 

Better preparation is possible because of a highly motivated faculty 
and a low student/teacher ratio (10-12 Boys & Girls per class). 

Other strong points include single dormitory rooms for each student, 
individually tailored study ph and an exciting 
mountaineering program. If you think your son ought to be 
college bound, write for more information. Even y 
better, plan a visit to our campus. 


The Asheville School 
Director of Admissions 
Asheville. N C. 28806 


Please send me 
your free view book D 


HAVE YOU LOST ANY HEIRS LATELY? 


Some decedents leave no apparent heirs, but you can be sure that they are out there 
somewhere. Rely on a professional genealogist to dig up those distant relatives, 
missing legatees, etc. They will be glad you did! Try us first. Our fee is usually 
contingent upon a successful search. 


(395-7478) 


FIDUCIARY RESEARCH, 249-H NW 10 Court, Boca Raton, F133432 
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Thatisn't a threat. Just a word to the wise 


an't predict things like a disabling injury or a 


iability claim. Since you can't avoid the riek 


usa to 


Poe &Associates, Inc. 


Administrators for The Fiorida Bar 
Box 1348 
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News and Notes 


Lawyers’ Title Guaranty Fund 


ABA MIDYEAR MEETING ... The midyear 
meeting of the American Bar Association in 
Chicago February 20-25 was the occasion for a 
nationwide review of the Fund movement. Fund 
Trustees William H. Wolfe of Clearwater and J. 
Ernest Collins of Panama City and Fund Presi- 
dent Paul B. Comstock represented the Florida 
Fund at meetings of the ABA Committee on 
Lawyers’ Title Guaranty Funds, the National At- 
torneys’ Title Assurance Fund, Inc., and the Na- 
tional Conference of Bar-Related Title Insurers. 
The directors heard a report of a year of successful 
growth of the National Fund in Indiana and made 
plans for further development. G. Robert Arnold, 
senior vice president of The Fund, has just com- 
pleted a term as president of the National Confer- 
ence. Judge C. Clyde Atkins of Miami, a former 
trustee and officer of The Fund, is currently serv- 
ing as chairman of the ABA committee. Speaking 
before the association’s House of Delegates, 
Judge Atkins reported growing interest among 
lawyers in the establishment of bar-related funds 
in several states. He urged the association to en- 
courage use of the concept to preserve the essen- 
tial role of the lawyer in real estate practice in the 
interest of the public. 


EXPANSION OF ELIGIBILITY TO OWN STOCK 
IN LAWYERS’ TITLE SERVICES, INC. ... 
Pension, retirement and employee incentive 
trusts of Florida lawyers’ professional service 
corporations, The Florida Bar Foundation and 
other bar-related organizations approved by the 
Board of Directors are now eligible to own stock 
in Lawyers’ Title Services, Inc. The application to 
amend the certificate of incorporation was ap- 
proved by the Secretary of State on January 30, 
1975. Members of The Florida Bar who are in- 
terested in purchasing stock for the retirement 
trusts of their law firms or in making a donation to 
a bar-related organization should request a pros- 
pectus from Paul B. Comstock, Post Office Box 
3588, Orlando, Florida 32802. 


DREES SPEAKS TO BAR ASSOCIATION 
. . . Fund Senior Vice President Harold A. 
Drees gave a talk on condominiums to the mem- 
bers of the South Palm Beach County Bar Associa- 
tion in Delray Beach on February 27, 1975. Mr. 


Drees has been chairman of the Condominium 
and Co-ops Committee of the Real Property, Pro- 
bate and Trust Law Section of The Florida Bar for 
several years. 


TITLE NOTE BY A FUND ATTORNEY... 
“Change of Name by Married Women” 

Often a change in marital status will result in a 
change of name for a woman. Upon marriage the 
wife takes the husband’s surname but otherwise 
her name is not changed. Carlton v. Phelan, 131 
So. 117 (Fla. 1930). See Sec. 13.9 FLormpa FAMILY 
Law (2d Ed. 1972), and Annot. 35 A.L.R. 417 
(1925). 

The wife’s assumption of her husband’s name at 
marriage is based on custom, policy, and rule of 
common law. 65 C.J.S., Names, Sec. 3. Whether it 
is required that a wife assume the surname of her 
husband upon marriage has not been decided in 
Florida. However, it has been held elsewhere that 
a woman may retain her surname after marriage 
by entering into an antenuptial contract to that 
effect with her husband followed by the use of her 
surname openly and notoriously with no devia- 
tion, and by obtaining public documentation of 
the same. 65 C.J.S., Names, Sec. 3. In Stuart v. 
Board of Supervisors of Elections, 295 A. 2d 223 
(Ct. App. Md. 1972), it was held that a married 
woman’s surname does not become that of her 
husband where she evidences a clear intent to 
consistently and nonfraudulently use her birth 
given surname subsequent to her marriage. 

Marshall v. State, 301 So. 2d 477 (1st D.C.A. 
Fla. 1974), concerned a petition by a married 
woman to establish her maiden name as her legal 
name even though she continued her marriage. 
The appellate court granted the change in name 
based on Secs. 62.031 (2) (c) and (5), F.S., pro- 
vided a report of the final judgment was sent to the 
state registrar of vital statistics. Also, it required 
the giving of a verification that the petition was 
not being filed for illegal purposes and the change 
of name would not invade property rights of 
others. The court warned that a name does not 
necessarily indicate a status in life. 


By Staff of Lawyers’ Title Guaranty Fund 
Adv. 
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CALENDAR 


April 18—CLE Course on Administrative Law, Tallahassee and Miami. 


April 25—CLE Course on Administrative Law, Orlando and Jacksonville. 
May 2—CLE Course on Administrative Law, Tampa and Fort Lauderdale. 
May 9—CLE Course on Probate, Tallahassee. 


May 16—CLE Course on Probate, Ft. Lauderdale and Jacksonville. 


May 16-17—Seminar on Federal Environmental Law, Amelia Island Plantation, 
Amelia Island. 


May 23—CLE Course on Probate, Tampa and Palm Beach. 


May 29-31—Board of Governors, The Florida Bar, Bar Center, Tallahassee. 


May 30—CLE Course on Probate, Miami and St. Petersburg. 

June 6—CLE Course on Probate, Orlando and Pensacola. 

June 13—CLE Course on Probate, Gainesville and Sarasota. 

June 18—CLE Course on Probate, Florida Bar Convention, Boca Raton. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 


June 26-July 2—International Association of Insurance Counsel Convention, 
South Hampton Princess, South Hampton, Bermuda. 


June 27—CLE Course on Probate, Ft. Myers and Panama City. 
July 11-12—Law Revision Council, Breakers Hotel, Palm Beach. 
July 29-30—Second Triannual 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


August 7-14—98th Annual Meeting, American Bar Association, Montreal, 
Canada. 


September 12-13—Law Revision Council, Host Airport Hotel, Tampa. 
September 18-19—General Meeting of Committees, The Florida Bar, Carlton 
House, Orlando. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 28-29—Third Triannual 1975 Bar Examination—Jacksonville area. 
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PEACE MIND 
AND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which 
arises therefrom. Lacking this, one of the basic elements of satisfaction is lost to the 


homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance 
to their clients, and caused these same clients to desire it and order it attended to. 


Today's buyer of real estate can have the peace of mind and security to which he is 
entitled, by relying upon his Realtor and his attorney to handle the details of such transactions, 
and instructing them to obtain for him a land title insurance policy as the final protection of his 


ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Bay County 
BAY COUNTY LAND & ABSTRACT 


BRADFORD COUNTY ABSTRACT CO. 
Starke, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 


ABSTRACT & TITLE CORP. OF FLA 
Melbourne, Florida 


ABSTRACT & TITLE CORP. OF FLA. 
Merritt island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLECO. 
Fort Lauderdale, Florida 


POMPANO BEACH BRANCH 

DAVIE BRANCH 

COMMERCIAL BOULEVARD BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 


Clay County 
GREEN COVE SPRINGS ABST. & 
TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABST. CO. 
Miami, Florida 


DADE BROWARD TITLE CO. 
Miami, Florida 


FLORIDA-SOUTHEAST TITLE INS. 


AGENCY 
Miami, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DOD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Cou 


Hendry inty 
HENDRY COUNTY TITLE & ABST. CO. 


LaBelle, Florida 
ABST. & TITLE CORP. OF FLA. 
Ft. Myers, Fla. 

Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 


FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


WEST FLA. TITLE CO., INC. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLA. LAND TITLE & TRUST CO. 
Marianna, Florida 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 


CAPE CORAL TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin Cou 


inty 
FLORIDA ABSTRACT & TITLE INS. CO. 


Stuart, Florida 


Nassau County 
FLORIDA ABST. & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa Cou 


inty 
FT. WALTON ABST. & TITLE INS. CO. 


Ft. Walton Beach, Florida 


SECURITY TITLE & ABST. INC 
Ft. Walton Beach, Florida 


WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


nge County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 


Paim Beach County 
PALM BEACH ABST & TITLE CO. 
West Paim Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABST. CO. 
New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 


Polk County 
POLK COUNTY ABST. CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABST. CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 


Virgin islands 
FIRST TITLE, TRUST & ABST. CO. 
St. Croix, U.S. Virgin Islands 


Volusia County 
HALIFAX TITLE COMPANY 
Daytona Beach, Florida 


Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 
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to be unsure of your legal position. | 


If you don’t know all the law 
when you walk through this door, 
you've improved your opponent's 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 


that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 


he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 


. .. $0 your research problem doesn’t 


remain “‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 
There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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